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ADMINISTRATIVE PROCEDURE ACT 
(AGRICULTURAL MARKETING AGREEMENT ACT OF 1937) 
ADMINISTRATIVE PROCEDURE ACT Page 
Section 10(d) of, confirming existing law relating to postponement 
of effective date of any action taken by any agency 818 
EFrecTIVE Date oF ORDER No. 75 
Denial of Application to Postpone 
Milk handlers subject to the Order No. 75 issued under the act 
are not entitled to postponement of the effective date of the 
order pending review thereof since the application to post- 
pone has not been convincing that justice requires such post- 
ponement, and this determination is in accordance with sec- 
tion 10(d) of the Administrative Procedure Act which pro- 
vides that “pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the effec- 
tive date of any action taken by it” and which merely con- 
firms existing law 
OrDER No, 75 
Denial of application to postpone effective date of 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
ADMINISTRATION OF OBDEB 
Hardship 
Considering all the facts alleged by petitioner, he has not shown 
either that his hardship under the order is not matched by the 
hardship of others subject to the order, or that if such hard- 
ship exists, the difference in treatment of which he complains 


is not based upon reasonable distinctions and substantial dif- 
ferences validly recognized by the order 
AGRICULTURE DECISIONS FOLLOWED 
Elm Spring Farm, Inc., et al. v. United States, 127 F. (2d) 920 
(C.C.A. Ist, 1942); In re Martin S. Cosgrove, 1 A.D. 503, 510 
(1942), aff'd 49 F. Supp. 232 (D. Mass. 1943); In re Henshaw, 
1 A.D. 721 (1942); In re Antone Amaral et al., 3 A.D. 367 (1944); 
In re Martin & Costa, 4 A.D. 636 (1945) 739 
In re Kraft Cheese Company, 1 A.D. 216 (1942); In re Dairy Spe- 
RCE Bi 5 ENS DR Ne a ee ee _. 663 
AMENDMENT OF ORDER 
Effect of lack of evidence in record upon validity of 
ANTI-TRusTt LAws 
Question of Violation of, not within scope of section 8c(15) (A) of act_730, 734 
CONSTITUTIONAL LAW 
Determination of Unconstitutionality of Statute by Administrative 
Officer 
An administrative officer should not declare a statute enacted by 
Congress to be unconstitutional unless and until a court of 
competent jurisdiction has so held 
EVIDENCE 
Burden of proving classification of milk 
Effect of lack of, in promulgation record upon validity of amend- 
ment of order 
Presentation of poof at hearing for first time-- 
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HANDLER 
Who is 
HARDSHIP 
Administration of order 
TIEARING 
Order Reopening 
Petition filed by Dairy Branch, Production and Marketing Admin- 
istration, to reopen the proceedings for the purpose of intro- 
ducing additional evidence, granted, on the ground that the 
written stipulation upon which the examiner based his report 
requires clarification and supplementation to determine the 
validity of the examiner’s conclusion overruling the market 
administrator’s action compelling petitioner—The Borden Com- 
pany—to pay certain producers sums of money consisting of 
deductions by The Borden Company from producer payments 
for alleged services rendered by it during portions of the pe- 
riod 1938 to 1946. The stipulation shall remain in the record, 
and the hearing is reopened for the purpose of receiving addi- 
tional evidence from the branch and the handler____--_-_------ 861 
Scope of, under section 8c(15)(A) of act 730, 734 


MARKETING AGREEMENT 
Question of validity of, not within scope of section 8c(15) (A) _---730, 734 


MOTION TO STRIKE PORTIONS OF DEPARTMENT'S BRIEF 
Rulings on 
‘It is within the legitimate scope of argument to contend that the 
order will be frustrated if petitioner attacking the order should 
prevail 
Since it can hardly be said that the applicable order provisions 
were pellucid, and there was room for honest differences of 
opinion on interpretation and application, the petitioner’s at- 
tempt to establish its rights is not properly characterized as an 
evasion especially where petitioner is a cooperative associa- 
tion of producers, is also in the market place as a dealer and 
where allegations of “evasion” in the brief were publicized. 
Motion to strike granted 
ORDER No. 27 (NEW YoRK) 
II-A Unpriced Milk 
The description of the event and circumstances leading up to the 
adoption of the III-D provisions show unmistakably that II-A 
unpriced milk was intended as the classification for Northern 
New Jersey cream and that there was no intention to allow 
the low-priced III-D classification for cream gales in any of 
the Northern New Jersey counties through which moved the 
cream in dispute in this proceeding 
III-D Classification Based on Movement or Disposal Not Later Than 
from First Cream Plant 
Although a handler generally has the option of selecting classifica- 
tion on the basis of utilization of the plant where received from 
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OrvER No. 27 (New Yorx)—Continued Page 
III-D Classification Based on Movement or Disposal Not Later Than 
from First Cream Plant—Continued 
producers or at the plants permitted by the exceptions, the 
order provides for a III-D classification on the basis of a III-D 
movement or disposal not later than from the first cream 
plant. So, none of the cream which moved from Janssen’s 
Grant Street Hoboken plant (whether received originally as 
milk at feeder plants or at Horseheads or Massfield) meets 
this requirement because the Grant Street plant was the second 
CORT DIANE iW. 5 oo cic Sc remewcna ane eee 
III-D Provisions Not Controlled by Passing of Title to Cream 
Whether title passed to the cream in Newark is not governing, 
for, if III-D provisions were to be controlled by the law of sales, 
a great deal of cream shipped from New York State f.o.b. by 
earrier to New England and other points classified as III-D 
would have been reclassified II-A unpriced under the principle 
of the law of sales that title passed when delivery was made 
to the cartier on Ted; males ..22..-2 2 oe eee 143 
III-D Provisions Requiring Shipment to be for Use in Outside Area 
In the light of the purpose of the III-D provisions as shown by 
the history, at least a minimum requirement would seem to be 
that the shipment should be “for use” in the outside area which 
not only was not the case here but the facts indicate that peti- 
tioner either knew or should have known that Philadelphia 
was not to utilize the cream in Newark, and therefore, it is 
concluded that Philadelphia was merely a conduit for the move- 
ment of cream to Janssen, that the transaction with Philadel- 
phia was but a formalism, and that the cream shipped to 
Philadelphia Dairy Products Company, Inc., was not by virtue 
of the shipments cream “delivered as cream to a purchaser 
. outside any county in other states in which there is a plant 
which is approved by any health authority for the receiving of 
milk to be sold in the marketing area”___-_____________-____ 143 









143 






















Classification of Cream Moving from Unapproved Plant to Approved 
Plant 
Delivery of cream by a handler from an approved plant to an un- 
approved plant in an unapproved county has not been adminis- 
tratively considered or interpreted as a delivery for III-D pur- 
poses on cream which moves from the unapproved plant to an 
RROTOVER: COONEY 63 sec ces aceon aweeaenns es Bert 144 
Classification of Milk 
Burden of Proving Classification 
Where the recording thermometer at the cold storage ware- 
house where cream was being stored was found to be record- 
ing temperatures inaccurately, and such inaccuracy was ad- 
mitted by petitioner to have existed during part of the time 
the cream was in storage, such admission of inaccuracy is 
sufficient to cast doubt upon the records of temperatures 
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Classification of Milk—Continued 


Burden of Proving Classification—Continued 
made by such thermometer during the entire period the 


cream was in storage. The burden of removing such doubt 
rests upon petitioner who claims Class II-B classification for 
the walk... osu Bate echo 
Class II-A and Class III-D 
Where petitioner claimed that for a certain period it reported 
monthly to the market administrator as Class III-D large 
quantities of milk which moved as cream to or through coun- 
ties in Northern New Jersey, that after audit the market 
administrator erroneously reclassified some of this cream 
as Class II-A unpriced and that as a result of such audit peti- 
tioner paid under protest large sums of money to the market 
administrator, and it was also required to pay administra- 
tive assessments, and it was refused credit for cooperative 
payments, it is held that since the classification of the milk 
in controversy came within the provisions of Class II-A as 
defined in Article III of Order No. 27, the market admini- 
strator’s classification of the milk in controversy was justi- 
fied, excepting a portion of the milk moving from petitioner’s 
Newark plant on routes to stores in approved counties, which 
should have been classified as ITI-D milk as defined in 
Article III, subsection 7 of the said order 
Class II-B Milk 
The provisions of Order No. 27 which requires that milk, in 
order to qualify as Class II-B milk, shall be kept as cream 
in a licensed cold storage warehouse at certain prescribed 
temperatures for prescribed periods, as shown by charts of a 
recording thermometer, contemplates that the recording 
thermometer shall be in such condition as to be able to re- 
cord temperatures accurately. Since substantial compliance 
with such requirement is not sufficient, petitioner’s claim of 
Class II-B classification of milk cannot be supported by rec- 
ords of mercurial thermometer readings made while the 
cream was in storage ____-__~- 
Presentation of Proof at Hearing for First Time 
It is immaterial that petitioner submitted proof of accuracy of 
recording thermometer for first time at the hearing upon the 
petition rather than to the market administrator, since, even 
on the facts shown at the hearing, the market administra- 
tor’s action denying petitioner’s claim of Class TI-B classi- 
fication of milk was not shown to be wrong_- 
Discrimination for Lack of Uniformity 
Even though the case for any III-D classifications in Northern 
New Jersey is not a strong one from the promulgation history 
standpoint, and particularly for handlers distributing in North- 
ern New Jersey, this inconsistency should be removed, and 
taking the situation as it is disclosed, that is with no reclassi- 
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fication to II-A unpriced for cream going out on routes from 
Borden’s Newark plant to customers such as stores and restau- 
rants located in approved counties, the same privilege should 
WP GO SEAEIOOR  oisci n  otc e ee 


Effect of Lack of Evidence in Record Upon Validity of Amend- 


ment 


Where petitioner, a first handler, transferred milk to a second 


handler, Tuscan Dairy Farm, at which plant milk was also 
received from Tuscan’s own farm production, contended that 
the market administrator, in assessing petitioner’s milk, on the 
basis of an amendment to the order, first subtracted. the milk 
received from Tuscan’s own farm production from the various 
classes of utilization at Tuscan’s plant and then classified pe- 
titioner’s milk in accordance with the remainder, it is held 
that it is doubtful from the contents of the notice of the 
amendment that anyone anticipated its result, and since the 
record does not contain any evidence, or even reason for the 
change, the petitioner is entitled to an exemption from the 
obligation imposed by virtue of the amendment, and the mat- 
ter is returned to the market administrator to reclassify peti- 
tioner’s milk at the Tuscan plant before subtracting pro rata 
from each class the milk received from Tuscan’s own pro- 
NI na eae ar ot ee Oe ee ee ae 


Reclassification to IIl-A Unpriced Milk 
Since III-D classification is available no later in a series of plant 


movements than movement from the first cream plant, the 
reclassification to IIl-A unpriced is upheld because the cream 
was moved from the first cream plant to the second cream 
plant at Washingtonville within the State of New York _-_-«_- 


Ruling on Admissibility of Schedule A of Exhibit I 
Since a classification scheme based upon plant movement, or 


utilization at a plant, is valid regardless of the ultimate “value” 
realized by the handler from the milk, and it is legally pos 
sible for a handler to be liable for a classification and pric- 
ing higher than the value of the ultimate use to which the 
milk is put by the handler, petitioner’s attempt to get in the 
evidence on the ground that it must come in and must lead 
to a III-D classification, because such was the “value” of 
the milk to petitioner, must fail tl Corekceieciacal ries 


ORDER No. 47 (FALL River, MASSACHUSETTS ) 
Failure to Establish Producer-Handler Status 


Where petitioner, owner and operator of a farm in Somerset, 
Massachusetts, since the inception of Order No. 47, contended 
that during the two periods, June 1, 1940 to May 20, 1941, and 
from October 1, 1942 to the present time, he was a producer- 
handler but failed to file reports requested by the market ad- 
ministrator for the said periods, and has never submitted to 
the market administrator, as required by the order, the evi- 
dence upon which he claimed a producer-handler status, and 
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ORDER No. 47 (FALL RIVER, MASSACHUSETTS )—Continued Paye 
Failure to Establish Producer-Handler Status—Continued 
therefore, the market administrator determined that petitioner 
is subject to all provisions of the order affecting “handlers,” 
held that since petitioner had not done the things required by 
the order to be entitled to the status of producer-handler and 
the exemptions arising therefrom, the market administrator’s 
determination was not erroneous, the petitioner is not entitled 
to relief, and the petition should be dismissed 
PARITY PRICE 
Interpretation of Provision of Act Relating to 
The act does not provide for suspension or termination of an 
order issued pursuant thereto when the prices of commodities 
thereunder have reached parity price as the limitation con- 
tained in the declared policy of the act is that no action is 
authorized thereunder which has for its purpose the main- 
tainance of prices to farmers above the level, i.e., parity price, 
which Congress has declared to be the policy of the act_--._ 729 
PRODUCER-HANDLER 
Failure to establish status 
PROMULGATION HEARING 
Effect of lack of evidence in record upon validity of amendment of 
order __ 
QUASI-JUDICIAL PROCEEDING 
Effect of Failure to Show Invalidity of Interpretation of Order 
This is a quasi-judicial proceeding and the petitioner’s offer of 
evidence does not show that as to it an interpretation of II-A 
unpriced is invalid and must be rejected 
REARGUMENT : 
Order dismissing petition for 
RECONSMDERATION 
Order Dismissing Petition for 
Since there is nothing in the petition for reargument and recon- 
sideration which has not been considered in the issuance of 
the decision and order of March 8, 1946, the petition is dis- 
missed 
Secrion 8c(8) or Act 
Records Showing Regularity of Referendum Authorized Under 
The records show ample support, either directly or by reason- 
able inference, for all findings of the Secretary embodied in 
the order in question, and jhe findings show compliance with 
requirements of the act including that of the referendum au- 
thorized under section 8c(8) 
SecTIon 8c(15) (A) or Act 
Question of Maintenance of Parity Price as not Within Scope of 
A petition filed pursuant to section 8c(15)(A) is not the proper 
procedure to secure, on the basis of additional evidence, a de- 
termination that an order does not tend to effectuate the de- 
clared purpose of the act, nor can the question that the pur- 
chasing power of oranges has not reached parity price be 
considered in such proceeding 
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Section 8c(15)(A) or Act—Continued 
Question of Validity of Marketing Agreement Not Within Scope of 

Since proceedings under section 8c(15)(A) of the act do not re- 
late to marketing agreements entered. into under the act but 
are designed to afford persons affected by the Secretary’s 
order a way to seek relief from orders or obligations there- 
under which are not in accordance with law, and petitioner’s 
reference to marketing agreements do not, either in terms or 
by reasonable inference, raise any question of the validity of 
the order, his objections to the marketing agreement are not 
properly for consideration in this proceeding, and although 
petitioner is not bound by the agreement, if he is in fact a 
handler, he is subject to the order issued under the act 


Question of Violation of Anti-Trust Laws not Within Scope of 
Question of violation of anti-trust laws of the United States is 
clearly not within the scope of a hearing under section 
SCGRG) CA) OF SRG GGG. ans eon 8 abe ad a ataaraete 


Scope of 
Who May File Petition for Relief Under 

Failure of petitioner to allege affirmatively that he is a handler 

as defined in the order, coupled with his allegation that hereto- 

fore he has not engaged “in the handling of oranges as a 

‘second handler,’ but intends to dg so when authorized under 

the provisions of the law and the regulations adopted by the 

Secretary of Agriculture,” presents an inference that petitioner 

was not, at the time of filing his petition. engaged directly or 

indirectly in the handling of oranges; hence he may not file 

a petition seeking relief under the rules of practice governing 

proceeding on petitions to modify or to be exempted from 

marketing orders under section 8c(15)(A) of the act__- 

































STATUTES 
Construction and Interpretation 
All Words to be Given Meaning and Effect 
In view of the long-standing canon of statutory interpreta- 
tion that all words used in a statute are to be given a 
meaning and. effect, a mere transfer from one of peti- 
tioner’s plants to another would not in the ordinary usage 
of the word make petitioner a “purchaser” of the cream__-_- 
Consideration of Purpose of Statute 
The spirit or purpose of regulations, or provisions of a regu- 
lation should play an important part in arriving at the 
proper application particularly where the regulation, such 
as the order here, is issued after notice and hearing, and 
on the basis of evidence at the hearing_--_--~------------- 
Equitable Interpretation and Construction 
Since “equitable interpretation,’ “equitable construction” and 
the “equity of the statute” refer to the expansion or con- 
traction of the literal terms of a law to accomplish what the 
court considers the legislative intent, the “equitable interpre- 
tatién” of the III-D provisions would not seem to offer much 
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STatuTes—Continued Page 
Construction and Interpretation—Continued 


Equitable Interpretation and Construction—Continued 
comfort to petitioner, for, if this doctrine should prevail 
over the language of the III-D provisions, no counties in 
Northern New Jersey would qualify for III-D and, if applied 
only to Essex County, the doctrine might be invoked to bar 
III-D for Essex County since this county did have an ap- 
proved plant at the time the order was issued 

Hardship and Inequity 

Hardship and inequity contentions are not potent. Petitioner 

has not shown its actual situation. Merely because it was 
not permitted to retain the benefits of the low-priced III-D 
classifications in its pooling account is not enough to estab- 
lish such treatment as amounts to illegality 

Interpretation of provision of act relating to parity prices___-730, 734 


COMMODITY EXCHANGE ACT 
CoMMopity FUTURES 
Manipulating price of 
MOTION FoR CORRECTION 
Finding of Fact in Prior Order 
Respondent’s motion for the correction of finding of fact numbered 
(5) appearing in the order of April 11, 1946 granted so that the 
said finding of fact is to read as stated herein 
REGISTRATION 
Suspension of 
For respondent's failure to segregate the customer’s funds and his 
failure to keep a written record of trades which he confirmed, 
respondent’s registration and trading privileges on contract 
markets are suspended as consented to by respondent and recom- 
mended by the complainant in this proceeding 
REPORTS OF FUTURE TRADING 
Suspension of trading privileges for failure to file__-__- 


SUSPENSION OF TRADING PRIVILEGES 
Failure to file reports 


TRADING PRIVILEGES 
Contract Markets Directed to Refuse 
For violating the daily trading limit for rye futures on the Chicago 
Board of Trade, all contract markets are directed to refuse as to 
one respondent all trading privileges thereon for a period of five 


Suspension of 
By consent of the parties, respondent's trading privileges on con- 
tract markets are suspended until further notice for manipu- 
lating the price of grain and cotton futures 
For failing to file reports required by the Commodity Exchange Act, 
respondent’s trading privileges on contract markets are sus- 
pended for 90 days 
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TRADING Privieces—Continued 

Suspension of, at all Contract Markets 
Order suspending respondents’ trading privileges for 90 days at all 
contract markets for failure to file reports concerning their egg 










Meh AC iis ce sic arnadia cen cede a a 745 
Suaveusion of; on contract markets. ...... 0.2. .20-3= 553 ennn 820 

VIOLATION oF Acr 
437 


Disceeting datty trading MW. 2. <. 2260s noo eee Seen o 
Failure to keep written record of trades confirmed by respondent-_----_- 820 
FPatlure to sezreeate customer's funds...._...............-.-.--....-.. 








GRAIN STANDARDS ACT 









PRINCIPAL AND AGENT 
Partners liable for acts of agent violating act_ 








PUBLICATION OF FINDINGS 
SRA ORO Be os Se ae tera é ee ee ee 
VIOLATION oF ACT 
Partners liable for agent’s acts constituting__-_.._--__--------------- 
Publications of Findings 
Where several carloads of wheat were plugged or loaded by respon- 
dent’s agent, who caused to be placed in the bottom of each car 
several inches of wheat screenings and weed seeds, which were 
covered by clean wheat so that the official grain inspectors, 
through no fault of their own, incorrectly certified the grade of 
the wheat, the findings and circumstances stated herein are or- 
(ebed 46 De DANONE 56s oo eee ioe 
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PACKERS AND STOCKYARDS ACT, 1921 









AMENDED SUPPLEMENTAL ORDER 
Extension of provisions of prior order_........=-=..=.-.-.=.=...-~--- 
ANTICIPATED LIVESTOCK RECEIPTS 
Revised rate of return and estimate of --------------- Secon setae 362 


180 






Books AND REcoRDS 
Prior Order Modified 
Prior order entered herein modified so that records required to be 
kept thereunder shall relate to the basic order of December 7, 
1943, as heretofore or hereafter modified____-__-________----_-_ 363 








BRAND INSPECTION 
Suspension of Authorization to Collect Fees 
Order denying complainant’s request for suspension of the authori- 
zation for collection of the brand inspection fees, 2nd the mat- 
ter is returned to the examiner for appropriate further pro- 
COMIN Sin ee paw vers See aes aa ee oe ae ee 85 
CEASE AND DESIST 
Application of Schedule of Rates and Charges Presently in Effect 
On the basis of the whole record including evidence received at 
the re-opened hearings and evidence received at the original 
hearing in this proceeding and the arguments and motions 
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CEASE AND Desist—Continued 
Application of Schedule of Rates and Charges Presently in Effect— 


Continued 
presented in connection therewith, respondent is ordered to 
cease and desist from applying the schedule of rates and charges 
now in effect and in lieu thereof to apply the rates and charges 
set forth in paragraph 79 of this order within 30 days after the 
date hereof; impounding of funds is ordered to continue through 
29 days after the date of the order, after which date the im- 
pounded funds are to be distributed as if the rates prescribed 
herein had been effective of January 6, 1944; revised rate of 
return and estimate of anticipated livestock receipts is ordered, 
as set forth in paragraph 54 and 65-69 hereof_______-_ 


Failure to Comply with Financial Requirements 


Filing false reports____~_- pee 
Making improper entries in records- 


Respondent ordered to refrain from doing business as a licensee at 
any time that he is financially unable to discharge his obliga- 
tions as a licensee and to cease and desist from keeping books 
and records that do not fully and correctly disclose all transac- 


Rates and Charges for Stockyard Services 


On and after 30 days from the date of this decision, respondent is 
ordered to cease and desist from charging for its stockyard ser- 
vices in accordance with its tariff now on file, aud shall not 
publish, demand, or collect any rate or charge for the furnish- 
ing of any stockyard service more or less than the rate or 
charge for that service set forth in paragraph 15 hereof 


Using proceeds belonging to consignors for dealers own business_----- 


Using shipper’s proceeds Se ate aa ae a ates lee ie eg 
Violation of Act 


Collecting commission charge from buyer on same transaction_---- 
Depositing customers’ remittances in personal bank account------- 
Engaging in operations either as dealer or market agency for which 
respondent has not registered_.--_----.---.-..---------------- 
Making use of funds so as will endanger prompt accounting to 
persons having interest in them-__-......---.._--------------- 
Rendering accounts of purchase which fail to explain respondent’s 
POP ORE TO IPOMBACHON 5 oc tne nena enc eeeseuaece = 
Respondent, a market agency, charged in the complaint with vio- 
lations of the act, is ordered to cease and desist from (1) ac- 
cepting gratuities from the seller of livestock in connection 
with the purchases made as an agent buying on commission for 
a principal; and (2) failing to secure an authorized official 
scale ticket in connection with livestock purchased for the 
account of a principal; and respondent is herein directed to 
keep such accounts, records and memoranda as fully and cor- 
rectly disclose all transactions in his business, and secure an 
authorized scale ticket covering all purchases of livestock 
made by him as agent for a principal, and shall retain in his 
records a copy of the authorized scale ticket, except that where 
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CASE AND DEsist—Continued 
Violation of Act—Continued 


the scale ticket is furnished to respondent’s principal, this fact 
shall be recorded upon the copy of the appropriate account of 
purchase retained by respondent.............<2.5.....-<2.2.-55- : 


Respondent, a market agency, charged in the complaint with vio- 


lations of the act, is ordered to cease and desist from (1) fail- 
ing to secure and furnish to his principal or to retain in his 
records authorized scale tickets; and (2) making false entries 
in his records, accounts, or Memoranda; and respondent is 
herein directed to keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions in his business 
and shall secure an authorized scale ticket and shall retain in 
his records a copy of the authorized scale ticket covering all 
purchases of livestock made by him as agent, except that where 
the scale ticket is furnished to his principal this fact shall be 
recorded upon the copy of the appropriate account of purchase 
retained by respondent; in other respects, the complaint is 
CIIRINIBD « isiccaric cusp teaeiiaeckmes ca mela aeeme eae a aes ee 


Respondent, a market agency, charged in the complaint with vio- 


lations of the act, is ordered to cease and desist from (1) 
weighing livestock for sale without the services of an authorized 
weighmaster and the issuance of an official scale ticket showin. 
the true and accurate weight; (2) paying gratuities to market 
agencies in connection with the purchase of livestock, and 
(3) making false entries in his books, records, accounts or 
memoranda; and respondent is herein directed to keep such 
accounts, records, and memoranda as fully and correctly dis- 
close all transactions involved in his business, including an 
official authorized scale ticket covering all sales of livestock 
with a copy of the scale ticket being furnished to the purchaser 


Respondents, a market agency, is ordered to cease and desist from 


purchasing of livestock on order for various country buyers and 
collecting for them on the basis of higher prices in addition 
to buying commissions, selling livestock consigned to them for 
sale on commission, to themselves, using fictitious names for 
accounts carried in their records, and failing to show the names 
of persons from whom cattle were purchased__-__--.------- 


Respondent, a market agency, is ordered to deposit customers’ 


funds in a separate bank account and withdraw them only for 
authorized purposes, and to keep records clearly showing the 
handling of the funds in accordance with» this order and the 
regulations under the Act, but in view of respondent's willing- 
ness to restore his accounts to acceptable condition, and since 
respondent's registration has been amended so as to provide full 
authority for all his present operations, suspension does not 
appear to be necessary, and a cease and desist order consented 
to by respondent and recommended by complainant should be 


I a eta eae 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


CEASE AND DEsist—Continued Page 


Violation of Act—Continued 

Respondent, a registered market agency, is ordered to deposit cus- 
tomers’ funds in a separate bank account and withdraw them 
only for authorized purposes, to charge only such commissions 
as are prescribed in his filed tariff, to report fully and correct- 
ly to his customers, and to keep records reflecting all trans- 
actions in his business, but as alleged overcharging of customers 
appeared to be unintentional and did not deceive or defraud, as 
two other registrants at the same stockyard were not suspended, 
and as the examiner recommended only a cease and desist order, 
suspension of registration is not ordered_-___--_--------------- 1 


Selling livestock at markup of purchase price-_--------._--------- 10 


Upon respondents’ admission of facts charged in the complaint the 
respondents, a partnership operating as a market agency, are 
ordered to cease and desist from (1) permitting any of their 
employees to deal in livestock which had been consigned to the 
respondents for sale on commission; (2) selling livestock 
which had been consigned to the respondents for sale on commis- 
sion to an employee of the respondents; (3) failing to show the 
names of purchasers on accounts of sale rendered to consignors 
for whom respondents have sold livestock on commission; 

(4) failing to disclose to consignors the pecuniary interest of 

respondents’ employees in the sale of livestock and that employ- 

ees of the respondents have an interest in the business of the 

purchaser of consigned livestock; and (5) failing to assess sell- 

ing commissions prescribed in respondents’ tariff and failing 

to deduct resale yardage charges prescribed in the tariff of the 
MECEe RIOR TEOOOE ATMS a eee a ee 769 
Using shippers’ and commission firms’ proceeds for personal use__- 10 

CONSENT ORDER 

Continuation of provisions of prior order ~---------_----_________ 447, 448 
Effective date of prior order postponed until further order____________ 446 
Extension and modification of provisions of prior order_________ 443, 600, 607 


DISMISSAL 
Denial of Correctness of Count as Appeared in Billing 
Respondent, a posted stockyard, is estopped from charging count 
of head and must accept count on billing where trucker’s at- 
tention was not immediately brought to the alleged shortage---- 
Failure to Appear and Submit Proof 
Where complainant asked damages from respondent for delaying 
to load cattle purchased by complainant at respondent’s stock- 
yard but complainant did not appear at the hearing and has 
failed to submit any proof of its claim, the complaint is dis- 
DN coe ie a ae eer orn ths ee 533 
Failure to File Opening Statement of Facts 
° Where notice was served upon the parties that shortened procedure 
would be used because neither party requested an oral hearing in 
this reparation proceeding, and complainant failed to file open- 
ing statement of facts, the proceeding is dismissed pursuant to 
the rules of practice under the act._-_--__- opel arcs ean aac alten 268 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


DisMIssAL—Continued 
Failure to Show Lack of Reasonable Stockyard Services 

Complaint for reparation against commission firm dismissed where 

evidence disclosed that complainant’s cow was lost at stockyard 

L- through no fault of respondent._....-......-...............- 

Complaint for reparation against respondent, a registered market 

agency, dismissed where respondent, in selling wethers together 

with ewes as a Single lot acted in good faith on its judgment that 

sale of the animals in this manner would realize the best total 

return, and therefore, the respondent did not violate the act by 

1 failing to render reasonable stockyard services ~------------- 
10 Failure to Sustain Burden of Proof 

Since complainant’s evidence failed to establish that his cattle 

had not been sold for the fair market value, the complaint 

against respondent is hereby dismissed______.--__-_____-__-__- 

Since the evidence failed to establish that the alleged shrinkage in 

weight of complainant's 65 head of cattle was due to unreason- 

able delay or slowness in weighing on the part of either or 

both of the respondents, the complaint is dismissed_____________ 

Upon the facts disclosed by the record, the complainant failed to 

sustain the burden of proof that complainant’s cow had not been 

sold for the fair market value by respondent, and therefore, 

iG RCE) SOR CE TUNR RII i cect asec a ati om ea 

Upon the facts disclosed by the record, the complainant failed to 

sustain the burden of proof that respondents did not render 

reasonable stockyard services, and therefore, petition is dis- 


Page 


WEE 5 accra cddaatnddmnn nee aes wmmacudmededase aes 


769 Intervenors’ Petiticn to Reopen 
Since the allegations in the intervenors’ petition to reopen either 


10 

have been made previously in this proceeding and have been 
448 considered, or are irrelevant, the prayer of the petition is de- 
446 nied and the petition is dismissed... 5. oe eccewne 

607 Motion to Reopen 
Where the Production and Marketing Administration requested that 
the proceeding be reopened on the ground that a deficit existed 
in respondent’s ‘shippers’ proceeds” account, the request to 
reopen is dismissed on the motion of the Production and Mar- 
254 keting Administration stating that respondent has eliminated 
the Snertase it: the account... is a a nnccaadsswcesecua 

Settlement Between Parties 
Since the parties have settled the matter between themselves, the 
complaint seeking reparation is herewith dismissed____-_______ 
Where complainant, by letter, informed the Department that it had 
533 settled the matter satisfactorily with the respondent, the com- 
plaint for reparation is hereby dismissed_---_.---__-__-______. 
Where there is a meeting of minds between the parties and an 
agreement is effected, the case will be dismissed and the parties 
WORIUSE BROGIRIEEED: 5 250 ence soba eee aes cae 
Withdrawal of Complaint 

68 Upon complainant’s request that its complaint for reparation be 


withdrawn, ordered that the proceeding be dismissed_________-_ 
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EVIDENCE Page 
Failure to show lack of reasonable stockyard services__..--.----- 264, 885 
Failure to sustain burden of proof that animal was not sold for market 

WING 6 os ot ee ee cet ouseaseEnansn ane duesameesae 180 
Failure to sustain burden of proof that cattle were worth more than 

Ry NOES BRE COl can ss Sore oe ie ae eoeoeeeee 440 
Failure to sustain burden of proof that respondents did not render 

reasonable eteckyard: services... = ...2055 5 nc wcae a 

FAILURE TO FILE OPENING STATEMENT OF FACTS 
Dinmional of proceoding because of-.....-.~..-.-.-.5 =o nnntanse 268 

IMPOUNDED FUNDS 

362 


SOO HADD Olas on saan aeons een ot en aoa kenwe “en apaeaeenraeeens, 
IMPOUNDING OF FUNDS 

Supplemental Order 

All impounding of funds in connection with this proceeding ordered 

to be discontinued, the funds impounded ordered to be dis- 

tributed to the persons entitled to them, and respondent is 

allowed six months, instead of 60 days mentioned in the stipu- 

lation between complainant and respondent, to distribute the 

funds. Respondent is also allowed to close out the special bank 

account in which the impounded funds are deposited at the end 

of a year, respondent to take any funds not distributed because 

the persons entitled to them cannot be located, without prejudice 

to the rights of such persons to payment by respondent thereafter 534 


MODIFICATION OF PRIOR RATE ORDER 
Petition for 
The yardage rates which were in effect at respondents’ yards im- 
mediately prior to order of March 6, 1945 are restored until 
further order, effective on one day’s notice since the rates pre- 


scribed in this order are already in effect__.._._..___..__-_--__-- 180 
MOTION TO REOPEN 
Dismissal of, because of elimination of deficit in account-___--------- 363 
PARTIES 


Substitution of Respondent’s Successor 
Respondent's request that it be substituted as a party in this pro- 
ceeding because it is the successor of the prior respondent 


CURT RD “PPR RGOG oo oo on eet eengacaeee omnes 749 


POSTPONEMENT OF EFFECTIVE DATE OF ORDER 
Supplemental Order 
Pending further consideration of the matter relating to a 1945 
tentative order, the effective date of the order of March 29, 1946 
is postponed until subsequent order is entered-.----_--------__ 267 


PRINCIPAL AND AGENT 
Market Agency as Agent for Shipper 
Market agency selling livestock on commission acts as agent for 
shipper, and it is such agent’s duty to report fully to the prin- 
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PROCEEDING 
Order Re Reopening of 


Order granting request of the Livestock Branch, Production and 
Marketing Administration, for an additional 15 days in which 
to reopen the proceeding in the event an analysis of respond- 
ent’s accounts and records should disclose that respondent has 
not complied with the provisions of the prior order_______-_- 


RATES AND CHARGES 
Amendment of Rate Schedule 


Respondents granted permission to amend their tariff by deletion 
of a note thereto which caused a difference of opinion as to 
I ac oe le ee ee ee ee 


Amendment of Supplemental Order 


Supplemental order of July 3, 1946 is hereby amended with respect 
to rate increases Hated hereit..... 2.2 55225252. en ccc 


Authority to File Tariff Schedule 


Respondent granted permission to file a tariff schedule making 
effective, as of October 1, 1946, certain reweigh and resale 
charges, subject, however, to all the terms and conditions of 
the order of August 30, 1946, prescribing general rates and 
ehnanmee fot the Teenanneet: nn cere ee 


Books and Records 


Pending a final determination of other questions involved in this 
general inquiry into respondent’s rates and charges, respondent 
ordered to keep such accounts, books, and records as will 
fully disclose all transactions involved in its business, includ- 
ing (1) a property account, (2) repair account, and (3) in- 
come and expense account —......--......-..=<. Ao aeons 


Continuation of 
In accordance with the requests and recommendations of the 
parties, the rates now in effect are continued in effect through 
December, 1946, except as stated herein, and respondents shall 
publish and file such amendments to its tariff as will put 
into effect the provisions contemplated in. this order_____----- 


Provisions of the order of December 26, 1944, are hereby con- 
tinued in effect to and including December 31, 1946, unless this 
order shall be modified before that date____------------------ 


Provisions of the order of November 23, 1945 are hereby con- 
tinued in effect to and including August 29, 1946, unless ex- 
tended or modified by a subsequent order___----------------- 


Rates now in effect ordered to be continued until appropriate 
action can be taken on fetition for modification of temporary 
rates and extension of present rates which are due to termi- 
nate on June 80, 1946.....-----.-- bbicste nacaaauaue aes sae 
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RATES AND Cnarces—Continued 
Continuation of—Continued 


The rates and charges prescribed. by the order of November 28, 
1945, are hereby continued in effect until further order herein- 


Coop Rental Charge 
From an examination of the respondents’ petitions requesting 
that the temporary rates prescribed in the order of August 10 
be made permanent, and the financial data submitted there- 
with, together with letters submitted by live poultry com- 
mission merchants and dealers, it appears that a temporary 
rate for coop rental of 75 cents per coop would be reason- 
able pending the holding of a hearing and the fixing of a 
permanent reasonable rate. This order shall not become effec- 
tive unless respondents agree to submit monthly a report 
showing their income and expenses and the number of coops 
rented during the period the 75 cent rate is in effect-____----- 


Denial of Request for Postponement of Effective Date of Prior Order 


Since respondent’s request for a 60 day postponement of the effec- 
tive date of the prior order seems inconsistent with the re- 
quest of other counsel for the same parties and since this pro- 
ceeding is completed, there is no occasion for study of the 
record by the newly-retained associate counsel, and there- 
fore, the request for postponement is denied__-------------- 


Extension and Modification of 
Provisions of order of December 29, 1945, modified and extended 
Oe ROR OAT G0 MONO no aoa bce wana ed owen 
Provisions of prior orders modified and extended to August 23, 
OP 2 etree ree fae eee hare a Mn ot IO oe ae 
Provisions of the order of July 29, 1941 modified and extended 
BO ERD CRU AGE arse oon cn Secu eee 
The effective date for the rates prescribed by the order of May 
9 is hereby extended to June 15, 1946, and the impounding of 
funds referred. to in that order shall continue through June 
De a ohn oe eee eeeare aes Leh eiee eae ea ee 


Extension of 
Respondents’ petition requesting extension of temporary rates 
for a period of one year granted, subject to the provision that 
respondents continue to file reports on a monthly basis-------- 


Extension of Provisions of Prior Order 


Provisions of the order of July 31, 1945, are continued in effect 
et rh 9s HOR poe e ae a Sas sore seh eo soeest ea asae 
Since the parties to this proceeding have agreed to the requested 
extension, the motion for a further extension is granted and 
the effective date for the rates prescribed in the order of May 
9 is extended to July 1, 1946, and the prescribed impounding 
of funds referred to in that order shall continue through June 


30, 1946 .......-..-.6.256---2----+-=---=-- Areata eee aay 
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RATES AND CHARGES—Continued Page 


Increase in 
Pursuant to petition filed by respondents and publication thereof 
order issued authorizing increase in rates therein requested 748 
Pursuant to petition for rate increases filed by respondent, the 
provisions of the order of June 19, 1946, are continued in effect 
wntt: farther condor Nevreith: 20.426) co ccamnicdwsacdtawuesees 
Pursuant to petition for rate increase filed by respondents, order 
issued granting such petition for a period of one year, pro- 
vided respondents continue to furnish reports required by prior 
orders and that rates herein authorized may be reduced with- 
out hearing if upon basis of information drawn from reports 


® -nédeeiion: je \wemusiod® ooo. oe kane 592, 596 


Rates and charges prescribed by order of May 20, 1946, ordered 
modified herein to permit increases in rates and charges and 
assessment of charges for resales by dealers __--- » 

Respondent’s petition requesting increased rates granted, the same 
to be effective until June 30, 1947, unless otherwise ordered 
before that date............. Sac ohn oe Capea cee eee i 


683 


873 


Respondents’ petition requesting increased rates granted, the same 
to continue in effect to and including June 30, 1947__--------- -- 892 
Respondents’ petition requesting increased rates granted, the same 
to continue in effect to and including June 30, 1947, unless 


modified or extended__7___ i ean cclte eg calle cata eee ae ac ana ae e _ 


Increase in Yardage Rates 
Pursuant to petition for increase in yardage rates filed by respon- 
dent, order issued granting such petition for a period of one 
year, provided respondent continues to furnish reports re- 
quired therein and that rates herein authorized may be reduced 
without hearing if upon basis of information drawn from re- 


ports a reduction is warranted ~_--------- aa thea te eee aaa 609 


Where respondent requested an increase in yardage rates due to 
wage increases and operating costs, and no objection from users 
of the yards was received, and the Production and Marketing 
Administration recommended such increase, an increase in yard- 
age rates is granted on condition that respondent agrees to 
furnish quarterly reports showing revenues and expenses and 
volume of lHvostock reeetpie....- on ee eee 528 
Where respondent requested an increase in yardage rates due to 
wage increases, operating costs, and a decline in livestock 
receipts, and no objection from users of the yards was received 
and the Production and Marketing Administration recommended 
such increase, an increase in yardage rates is granted on con- 
dition that respondent agrees to furnish quarterly reports show- 
ing revenues and expenses and volumes of livestock receipts__._. 526 
Provisions of prior orders are continued in effect to and including 
December 31, 1946, unless hereinafter extended or modified by 


a subsequent order ---.------- pia a a ras ce Coen eae 449 
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RATES AND CHARGES—Continued Page 


Increase in Yardage Rates—Continued 


Provisions of the order of February 28, 1933 (as modified by the 
orders of November 5, 1936, December 6, 1937, and December 26, 
1942), modified and extended for a period of one year_--------- 679 


Modification of 
Provisions of the Order of November 28, 1945, prescribing rates and 
charges for the respondent, modified with respect to the basis 
upon which resale charges are assessed against dealers at the 
stockyard, and as thus modified continued in effect until May 
NT ccc Fa ca Bien hen ee SEA I Sea a 877 


Pursuant to the request of respondent and the recommendation of 
the Production and Marketing Administration, the provisions 
of the order of July 31, 1945, are continued in effect until March 
15, 1946, including a suspension of the basic rate orders issued 
RNA SECs NEN i as oe 19 


Rates and charges now in effect are modified and as modified are 
continued in effect to and including December 31, 1946, unless 
ROMER CG oP SOR LONE O So oo on ee ee re et ea Me 


Rates and charges now in effect are modified and as modified are 
continued in effect to and including June 30, 1947, provided re- 
spondents continue to file the reports required under prior 
OR TN a ce etcccecce a a a easier oa 454, 600 


Rates and charges now in effect are modified and as modified are 
continued in effect to and including June 30, 1947, unless this 
order shall be modified before that date___.___-_-._-__-_-_--__- 893 


Respondent stockyards company shall file a supplement to its ex- 
isting tariff containing its requested charges on feed, bedding 
and testing, in accordance with the prescribed schedule of yard- 
GIRO, in et ee ee os oder ae 83 


The order of May 9, 1946, is modified to permit certain increases in 
rates to become effective July 1, 1946, to compensate the stockyard 
company for increased costs due to wage adjustments. Im- 
pounding under the provisions of the stipulation of January 4, 
1944, is terminated and the stockyard company is ordered to 
impound in the future only such monies as are received from the 
dealers and traders pending possible court action to test the 
validity of the order of May 9, 1946_--_-_----------- ial act ao 449 


New Temporary Rates Prescribed 
General increase in present rates and charges prescribed for a 
period of one year subject to provision that: (1) charges thus 
prescribed against dealers be suspended until protests of such 
dealers are disposed of; (2) respondent agrees to furnish quar- 
terly reports and that the prescribed rates and charges may be 
reduced without hearing if above reports disclose that a rate 


reduction is -warreanted........=-.-.-..=... peas ahaa erties aS 530 
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RATES AND CHARGES—Continued 
Postponement of Kifective Date of Prior Order 
Effective date of order of May 20, 1946 ordered postponed provided 
respondent puts into effect certain rates applicame to resales 
and files a petition requesting modification of the above---- 
Prescription of Additional Service Charges 
Respondent is given permission to file amendment to its tariff 
providing for additional service charges for driving livestock 
to railroad chutes for outbound shipment. __---------------- 
Suspension of 
Provisions of the order of March 1, 1933 (as modified by the order 
of October 15, 1937) ordered suspended until further order and 
temporary rates, lower than those requested by respondent on 
December 6, 1946, ordered into effect pending final determina- 


tion Gt thie. MANGE 6o6554355525- ceed esawensacace ceseneeeunee 


Since the charges prescribed in previous order are protested and 
to permit more adequate expression of the views of those di- 
rectly affected, the protested charges are suspended until a 
further order is etiteded. 5.65 osc oo oo ieee ccunaeeeneee 


The provisions of the order of August 30, 1946, changing present 
reweigh or resale charges are hereby suspended until October 
1, 1946, and the provisions of the current tariff as to such 
charges shall remain in effect until October 1, 1946------------ 


The provisions of the order of January 28, 1946, and all prior or- 
ders herein prescribing rates and charges for feeding livestock 
ordered suspended until further notice, and during the time 
Such orders are suspended, certain temporary rates are pre- 
scribed for respondent —..............--- Se ene rane 


Temporary Rates Prescribed 
Provisions of the order of April 1, 1940, and of prior orders sus- 
pended until further order, and in lieu thereof temporary 
rates prescribed during period of suspension---------------- 


Provisions of the order of May 12, 1944, ordered modified by the 
prescription of new temporary rates to be applied for period 
of one year, such rates being subject to suspension at any time 
without. hearing and conditioned upon respondent furnishing 
certain reports monthly ------ sai as i som ahaa eee eda 


REASONABLE STOCKYARD SERVICES 
Rifoctof failure to show lack ofs_=-.-......==.-..-+....=-.....-._ 2G, Gee 
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REGISTRATION 
Suspension of p 

Respondent, a commission firm and dealer, is ordered to cease 
and desist from using proceeds belonging to consignors for 
financing his own business, to continue to deposit such funds 
in a separate bank account, to keep records clearly showing 
the proper handling of such funds, and since respondent's un- 
lawful practices have continued over a long period of time after 
ample warning and after promises to discontinue the practices, 
his registration as a market agency is suspended for a period of 
Sear ONIN feta a a ee Re ee eae ee biwetipuceate 
Respondent, a market agency, is ordered to cease and desist from 
making false entries in its records and in reports to the De- 
partment of Agriculture and from failing to keep records cor- 
rectly showing all transactions involved in its business, to de- 
posit the gross proceeds received from the sale of livestock on 
commission in a separate bank account, and since respondent 
partnership does not realize the seriousness of its violation, 
its registration as a market agency is suspended for a period 
ee Toe Rec A ee ee ee eed Ses 
suspension of, when t*hnecgssary —.-..-~..—=-.=-..=---..=--.- eSom 


REPARATION 
IEERIOGT POMDININU Ol. 55 o sen nee ecn ee ocsee enue 
Failure and Refusal to Account 
Where respondent, posted as a stockyard, delivered only 20 head 
of complainant’s cattle to the consignee and has failed and re- 
fused to account to the complainant for one head received by 
it, it has engaged in unjust, unreasonable and discriminatory 
practice for which it is liable to the complainant in amount of 
POBRPAIIOR: c. cea tS aaa ee anne eaaueenbaawemouenae 
SUPPLEMENTAL CONSENT ORDER 
Extension of Rates and Charges 
Rates and charges now in effect at respondent’s stockyards are 


herewith extended until further order —....................-. 


PRCRNRBG AR TRNAS 25 5c cdc aan enone et eae eee 596, 598, 599, 


Modification and continuation of temporary rates and charges._------ 
Present rates continued pending petition for modification_-_-__-- Fi 


Provisions of prior orders relating to rates and charges continued_- 


SUPPLEMENTAL ORDER 


RT IRR NG se oc erga se ae aee emg ee cee 
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VOLUME 5—1946 
PACKERS AND STOCKYARDS ACT, 1921—Continued 
ye SUPPLEMENTAL OrpER—Continued aor 
Extension of effective date for rates deat e recone eae 440 
Extension of temporary rates , as 
Extension of Time for Filing Petition 
Request of respondent to extend time for submission of petition 
for extension or modification of order of December 26, 1945, 
granted --_--- Sein eae as ta Se a of a nce hc cae eee ee 377 
Impounding of funds outsides pies meri ni cdteicgemare erie eeee hike ae 
Increase in rates and charges , 2 Sta alist 608, 749, 873 
| Modification and continuation of rates and charges___________ saseestaded TE 
B Modification of prior order as to rates and charges____ a sscnsaapen a ae 


Motion for further extension of effective date for rates prescribed 

in prior order granted ____- eee Sia aha tags Eicon Ai Deas cee eee een 
Postponement of effective date of order __________-___- siete 
Prescription of additional service charges =i ps ga cere 
Prior order modified as to books and records eae i dpe ae ies 
Provisions of prior order relating to rates and charges continued ___- 
Suspension of prior rate order . a i ate Dela 


SUSPENSION OF REGISTRATION 
Modification of 


In the light of the court’s suggestion, and in view of the consider- 
ations pointed out by the court, it is concluded that the period 
of suspension of respondent’s registration shall he reduced 


Tirtrr FoR StockKyArD SERVICES 
Publication and Filing of 
Within 20 days from the date of this decision, respondent {fs or- 
dered to publish and file, pursuant to the act and the regula- 
tions thereunder, a tariff for its stockyard showing all rafes 
and charges for stockyard services it furnishes, including feed 
and insurance, and all rules and regulations affecting or deter- 
mining such rates and charges, which tariff shall inelude the 
rates and charges shown in paragraph 19, such tariff to become 
effective on the 30th day after the date of this order___-_-_-_- 


UNREASONABLE AND UNFAIR PRACTICE 
Use by market agency of funds collected by it for livestock sold for 
shippers as constituting __---- basa ie nee 
a 
VIOLATION oF AcT 
Accepting gratuities from seller of livestock 
Failing to assess selling commissions prescribed in respondents’ tariff 
and failing to deduct resale vardage charges prescribed in tariff 
of Wichita Union Stockyards - cieteat eraser 
Failing to disclose to consignors pecuniary interest of respondents’ 
employees in sale of livestock and that employees have interest 


i in business of purchaser of consigned livestock 24 ene 


Failing to secure an authorized official scale ticket 





from one year to thirty days : Sipe erate aa ee 
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VIOLATION oF AcTt—Continued Page 


Failing to secure and furnish or to retain in records authorized 


iia ET COMIGIIN, 2 at hans es re ee te ee ee acs 754 
Failing to show names of purchasers on accounts of sale rendered 
to consignors ------ eo oe econ es a ean oe eae 3, Tt2 
Malling £0) een oreper TOCOPGS - «2-2-2662 355 or se es neces 375 
Perna SIN WORN sc fe a ee ale cies 888 
aneerrectiy reporting. to customers -=...-.......2-- 2225.22.26 5ccnun 3 
Issuance of an official scale ticket without showing true ond accu- 
DONG ame aie SS eae aac menace 763 
Making excessive charges for services ------.------------------- 3 
Making false entries in books, records, accounts or memoranda____754, 763 
Paying gratuities to market agencies ...................s-2e522-=-~ 763 
Permitting employees to deal in livestock consigned to respondents_._ 772 
Selling livestock consigned to respondents __---------------------- 172 
Using funds received for customers for unauthorized purposes---_--- 3 
Using proceeds belonging to consignors for dealers own business__-_ 375 
Weighing livestock for sale without services of an authorized weigh- 
TOE edwcanuessuoe Sak eat Sse i iat aa ciate ates cn caw A emi ee 763 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 
Diversion of Commodity by Buyer as Constituting 
Although diversion of commodity by buyer amounts to an accept- 
ance, the buyer may claim damages for breach of warranty 
if the seller was notified of the breach within a reasonable 
URS ore ee ee oe ee ee ee 464 
NN ic aes ip lee eee re 843 
AccoRD AND SATISFACTION 
Evidence Failing to Show 
Where the parties exchanged wires concerning a proposed allow- 
ance by the seller for damages claimed by the buyer, held 
such evidence failed to show an accord and satisfaction_____- 832 
Partial payment of contract prices as not constituting______-__--- 293 
ADMINISTRATIVE LAW 
Determination of constitutionality of act by administrative body_--. 498 
AFFIRMATIVE DEFENSE 
Durden: of preot as to ................. a ee Tyke AOE A ae eee aed 298 
ALLEGATIONS IN CoMPLAINT 
Effect 6f admission by respondent of ...............-..=..-......... 111 
ALLOWANCE OF ADDITIONAL EVIDENCE 
Petition for Reconsideration 
To allow a party to submit additional evidence as noted in the 
petition for reconsideration, merely because of its failure to 
present it in the first instance, would destroy the force of 
PRRULY OF GGCISION «<n ese eeewe reser aeeneeaas 283 


ApPprAL TO District CoURT 

Effect of filing petition for reconsideration of order upon-------- 218 
ASSIGNMENT OF CAUSE OF ACTION 

POMHINCIORE DODO GOL acne nen secon ws on en awa ses enenasasecuae 26 
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BANKRUPTCY Page 


Dismissal of complaint and counterclaim where respondent had been 
adjudicated a bankrupt by District Court..__-__----______-____- 271 


Revocation of License 
Filing of a petition in bankruptcy does not operate to prevent the 
revocation of a license in a subsequent proceeding where the 
cause for revocation accrued prior to the filing of such peti- 


GO sii eee ae Sere cee ee ee 22 


BREACH OF WARRANTY 
Disclosure for Federal inspection that watermelons failed to meet 
seller’s warranty of minimum average size ~--_--.------------- 


BROKER’s MEMORANDUM OF SALE 
Effect of failure to make immediate objection to provision in-------- 


CALIFORNIA STATUTE OF FRAUDS 
Agent’s authority required to be in writing under___.-------------- 


COMPLAINT FOR REPARATION 
Effect of Admission of Allegations in 
Where respondent admits the allegations of the complaint, but 
avers that its violation of the act was not wilful and flagrant 
“within the meaning and sense of the act,’ and prays that the 
reparation period be extended to enable it to meet the indebted- 
ness, it is held that there is nothing substantial in the record 
to indicate that continued operations by respondent would prove 
any more favorable in the future than they have been in 


GEG BORE ncn ctecccns ieee se naenceneaenawensnaouse 108 


CONSENT ORDER 
Dawsenitow GE TAGUNe : siscin sc cceccecednscdsiwseadnconnaeeanennes 24 


CONSIGNMENT 
Agreement held as one of sale, and not consignment_-_----~----------- 
Seller’s consignment to itself to enforce payment._..-----.------.. 


905 
697 


CONSTITUTIONAL LAW 
Determination of Constitutionality of Act by Administrative Body 

Where receiver of oranges without agreement as to price urged 
at the hearing that complainant’s action under the act to 
recover price allegedly agreed upon, violated Fifth amendment 
to the Federal Constitution because procedure did not consti- 
tute due process, and also violated the Seventh amendment 
because the right to jury trial was not preserved, held that it 
is not the function of an administrative body to pass upon the 
constitutionality of a statute under which it acts-----.---~-.. 494 


Power of administrative body to pass upon constitutionality of 


statute 
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CONSTRUCTIVE ACCEPTANCE 

Unlawful Rejection 

Where buyer of tomatoes did not reject for cause within 24 hours 

after being notified of arrival of car at destination, such failure 

to reject held to constitute a constructive acceptance and the 

buyer’s failure to take possession of shipment constitutes a 

rejection thereof without reasonable cause ------- Rasutencan& 483 


CONTRACTS 


Acceptance by Assumption of Control 
Diversion or onward routing of car while in transit is an as- 


sumption of control over goods sufficient to constitute accept- 
URINE cess oe see rec ae a a ee es 290 


Agreement held as one of sale, not consignment_____-_-__----------- 905 
Authority of Broker to Make Sale 
Where respondent denied that the broker had been given author- 
ity to contract to sell a carload of U. S. No. 1 tomatoes to 
complainant, it is held that the evidence warrants a conclu- 


sion that such authority was given by respondent to the 
NN ng tes aa hh Bt 703 


Avoidance by principal of, made by agent __--_-_____-_- pees eee 116 

RR ee ee 95 
Where in the sale of tomatoes the contract called for “initial ice 
at shipping point,” it was not complied with by ice supplied at 

& point. 60 miles from shipping point —..................-.... 483 
Where the buyer refuses to accept the goods, or wrongfully re- 
pudiates the contract before performance, the damage which 
may be recovered by the seller is, where there is an avail- 
able market for the goods in question, and in the absence of 
special circumstances showing proximate damage of a greater 
amount, the difference between the contract price and the 
market price at the time when the goods ought to have been 
accepted, but the seller must use reasonable diligence to mini- 
mize the damage by attempting to resell the goods for the best 
possible price, crediting the buyer with the net proceeds of 

I a he oe th ee a ei 388 


Broker’s Testimony as to Terms of 


Evidence that broker issued confirmation of sale, without protest 
from respondent and that complainant mailed check as down 
payment substantiates broker’s testimony as to terms of con- 
tract and permits such testimony to prevail over unsubstan- 
tiated Asstimony Of THEDONGENE <.52..0622-- 3 ssc snes nunmendes 398 


Confirmation of Sale 


Where respondent stated that it never agreed to a certain stipu- 
lation in the broker’s standard memorandum of sale, and 
alleged that the broker had no authority to insert such a stipu- 
lation, and the record failed to disclose that respondent made 
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ConTRAcTs—Continued Page 
Confirmation of Sale—Continued 
an immediate objection to the provision upon receipt of the 
broker’s Memorandum of sale,, the broker’s memorandum of 
sale must be considered as a correct statement of the contract 
WeGwedn: the gertieg. 2... 2.2.6 eos ae cee eee 96 


Damages for breach of =..=......2..... os a tS re a 392 


Disallowance of Claim not Covered by 
In an action for damages based upon respondent’s failure to fully 
perform its contract with complainant, one item of the damage 
claimed being for crates sold by complainant to respondent 
prior to respondent’s breach of the contract, it is held that 
reparation cannot be awarded under the act for the crates 
inasmuch as they were a separate item and not covered by the 


COMSNOGR: UV OUNNE gi a nec cee  e 295 
Effect of failure to establish valid agreement by broker_~------ 789 
Effect of Failure to Make Prompt Objection as to Terms of 

Where complainant sold to respondent a carload of grapes and 

sent a confirming wire setting forth the terms of sale, and re- 

spondent failed to pay the purchase price of the grapes, claisu- 

ing that the terms alleged by the complainant were incon- 

sistent with respondent’s understanding of the agreement, it 

is held that, not having made prompt objection upon receipt 

of the confirming wire, respondent is assumed to have agreed 

that the telegram was a correct statement’ of the contract be- 

EWOGR CIO DRTOIOR onc oe on oe nena a 915 
Failure of Seller to Deliver on Executory Contract 

Where the contract of sale was executory and related to unidenti- 

fied commodity (tangerines) so that any commodity of the 

kind and quality stipulated in the contract could be delivered, 

the seller assumed an absolute liability to make delivery and 

was not excused from nonperformance by the happening of 

unforeseen events such as freezing and. inclement weather, and 

since the seller failed to provide against such contingencies 
in its contract, it was its duty to go into the open market, if 
necessary, to obtain the goods to fulfill its contract.-___._----- 96 
DIO SIR 5c 5 a ee ee a ee a 
Telegrams as sufficient memorandum of ___----------------------- 648 
Teme of siigmont as eaaened: OF <2. 5. Se on ed tees 95 
ConTROL OVER COMMODITY 

tiers. shee te. VONRI . osin nenss cec ee erase wats Oe 
COUNTERCLAIM 

TMMIINEAS (06 on iccrerennunbicaasnwannda tao ebcweace = =a ee ee 

Dismissal of, for lack of jurisdiction ~-___------ spesitaod tac dies ices gases 196 
COUNTERCOMPLAINT 


Dismissal of ....-..--.--.------_-.--------------------------=-=--- 42, 9 
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CUSTOM AND USAGE — 
Broker may sign memorandum under oral authority.___.....__--_-- 482 
Custom as to, method of aligment..... 655.53 <cenceccncecasccus 789 
It is contrary to custom for a party to a joint account agreement to 

CROEGS 28 SIDE LOOMIOIINOD occ cnc ennasccceesee see ee 209 
Meaning of term “f.o.b. acceptance final” not modified by....------ 826 
Meaning of term “f.o.b.”” not modified by.......---:----.----.-.---- 826 
Variance of Term F.O.B. by Evidence of 

The definition of the term “f.o.b.” in the regulations under the 

act is clear and unambiguous and cannot be varied by evi- 
. dence of an alleged custom at shipping point-__-__---------- 832 

DAMAGES 
RR OIOE DOORGOTIIED BB src tecncicnbnntnccncesnescwcccascsasdonccs 92 
Difference between invoice price and net proceeds on resale--_-------- 206 
RN IORENOE oink oan erences acne cnn eet aod seouncawacnen 42 
Insufficient Proof of 

Where respondent has violated the act but the evidence was 
insufficient to establish damages, if any, the proceedings are 
reopened for admission of evidence in order that decision 
Bing (De made On-Rl 4NeNOE 5423-5332 acca ceceanascan 86 

Market value at destination of commodity_-_._ --------------------- 707 
Measure of, based on 

broach of contract: <<..-.........25.--.----+-=.--- -----=-----=-- 392 

difference between agreement sale price and net proceeds received 
from: resale of commodity —.._..........--=--.-.--=-==~------- 918 

difference between price for which commodity was sold and net 
DORERER SMNOUNNE 2 ete ear cnc ca eae ceenneeees 275 

difference between value of commodity if sold promptly and ex- 
pense of handling, plus commission ~...................... 623 

fadlare 45°06 Ver COMMOGNY 25.2... 222 665605 coe seas ates 380, 707 

Pine WRI 9 os ae etic orca coannaneeRaaea sae 302 

IIR ee chad ace eae ena eee omen 406 
Measure of, for Failure to Deliver 

In failure to deliver, measure of damages is difference between 
contract price and market price at time and place of breach. 

If the goods are available in the quantities stated in the con- 
tract, the market price is the price for such quantities__.__---- 398 
MNO IO! .nacduacadaedsnanbcaseuwaluesenunaescesceeeseespar= 392 


Nominal damages awarded because of negligence in making resale_. 464 
PBOORTIANEE GUGGE OOOMNOMDS sion cece cncunndacnvosnuaoeesenseeuecus 467 


Replacement Purchase 
Under a contract of purchase and. sale of tangerines, where the 


seller failed to deliver the goods, it was not necessary for the 
buyer to go into the open market and purchase other tanger- 
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DAMAGES—Continued Page 
Replacement Purchase—Continued 
ines, since it did not claim special damages and there was an 
available market for tangerines at the time and place of de- 
livery. Complainant (buyer) could have recovered from the 
respondent (seller) the difference between the contract price 
and the market price at the time and place the fruit ought to 


Nave Deer GANGES cc iio ees de eee ee 96 
Where complainant paid more for a purchase in replacement than 
the market value as shown by the minimum price contained 
in the market news reports relating to less than carload sales, 
complainant can recover only the difference between the orig- 
inal contract price and the market value___-__-------------. 689 
Resale charge not an allowable expense -_________---_-- tle iaetehe ede 191 
Right to, extinguished by exercise of dominion over commodity- -_--- , 29 
DEFAULT 
Admission of facts alleged in complaint by_______.-___-__278, 302, 899, 902 
Failure of respondent to answer complaint properly served deemed 
an admission of the facts alleged _____._____.-_-______----__-._. 270 


Effect of Failure to Answer Complaint 

Where purchaser of celery was served with a copy of the com- 
plaint in a proceeding under the act to recover damages re- 
sulting from his rejection of the produce, but no answer to the 
complaint was filed, and no request for an oral hearing was 
made, it is held that under the rules of practice the allega- 
tions of the complaint are considered to be true, and that pur- 
chaser waived an oral hearing ..........._........=........- 686 

Where the respondent in a proceeding under the Act was notified 
in writing, at the time of service of the formal complaint upon 
him, that his answer to the complaint should be filed within 
20 days after receipt of such notice, and that failure to file an 
answer would be deemed to be an admission of the allega- 
tions of the complaint, but notwithstanding such notice re- 
spondent failed to answer the complaint, the proceeding is dis- 


posed of on the basis of such default__ a al A er ae 611 
Failure to answer complaint as constituting_-- see Sinica keen 302 
__278, 302, 899 


Waiver of hearing by----------- rsh aap aa nee tee eee 


DELAY IN DELIVERY 


Rickt of sect «...-~ «462... os 55S ies 544 

DELIVERY 
Delivery to carrier as delivery to buyer__-__. eee i ea 697 
912 


rie: GR A 9 coin ceceewadeweedsesen eee oS Je ae eee 


DISMISSAL 


Breach of Contract 
Where complainant sold a carload of carrots at a price f.o.b. 
shipping point and the next day wired buyer’s agent of ship- 
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DISMISSAL—Continued 


Breach of Contract—Continued 


ment of the commodity “today,” although shipment had in 
fact been made approximately eight days before, and buyer 
let the commodity remain on track at destination four days 
before unloading because it understood that the carrots were 
shipped from loading point on the date complainant wired re- 
spondent confirmation of the sale, and when unloaded at desti- 
nation decay ranged. from 1 to 100 percent, temperature ranged 
from 75 degrees at bottom of load to 90 degrees at top with 
some crates 108 degrees, it is held (1) that time of shipment 
was of the essence of the contract; (2) that the contract called 
for shipment from loading point rather than from a diversion 
point; and (3) that complainant’s application of the carload 
then in transit to the contract was a breach thereof justify- 
$e a emignal of the Complaint 6 2 cc wceees 


Breach of Implied Warranty of Suitable Shipping Condition 


Where complainant sold to respondent a carload of potatoes f.o.b. 


and respondent’s purchaser in accounting to respondent de- 
ducted for potatoes claimed frozen, it is held that since re- 
spondent paid to complainant the agreed purchase price less 
the amount deducted by respondent’s purchaser, and the evi- 
dence shows the potatoes were frozen at shipping point in 
breach of the implied warranty of suitable shipping condition, 
the complaint should be dismissed ..........-.....-......-..- 


on Complainant’s Motion 


Where complainant alleged that respondent had violated the act 


and asked for the issuance of an order revoking respondent’s 
license, which complaint was based on two separate reparation 
proceedings in which findings of fact were subsequently made 
which rendered it inadvisable to prosecute the disciplinary 
complaint, complainant’s motion to dismiss the complaint is 
granted and -disniissal ordered .........22522.62.05-ssnacceu 


Where respondent partnership and the individual members there- 


of were charged in the complaint with a failure truly and cor- 
rectly to account promptly to their principal for the net pro- 
ceeds realized on sale of oranges for the principal’s account, 
and while the complaint was pending respondents’ license 
terminated, the complaint, on complainant’s motion is dis- 
RNR oo ea ea aa ea earn ee ea ee a ee 


Compiaint gaeinkt seller .....<-2<- 6-222 see eee 


Complaint and Counterclaim 


Where notice was received that respondent had been adjudicated 


a bankrupt, and the claims of the parties are within the juris- 
diction of the District Court, the complaint and counterclaim 


nes dinmetened: withOnt TeIuUGICe: 665.2660 natn nsec cnnes 


Complaint as to balance claimed ---------------------------------- 
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DIsMISSAL—Continued 
Effect of Buyer’s Opgortunity to Inspect Commodity 
Where complainant purchased a carload of cabbage for shipment 


in interstate commerce and had an opportunity to inspect it 
at the time of purchase, it is held that, in the absence of fraud, 
seller is entitled to retain the purchase price even though an 
average of 12 percent of the cabbage showed work injury at 
destination, and the complaint is dismissed_________--------- 


Where complainant purchased a carload of cabbage from respond- 


ent for shipment in interstate commerce and complainant had 
an opportunity to inspect the cabbage at the time of purchase, 
complainant’s complaint for damages for breach of sale speci- 
fications is dismissed because (1) complainant had an oppor- 
tunity to make inspection of the cabbage at the time of pur- 
chase and (2) in the absence of fraud respondent is entitled 
to: retain the: purchase price |... 5.22 set See as 


Failure to Comply with California Statute of Frauds 
Where complainant allegedly contracted to purchase garlic through 


respondent’s broker and respondent denied the contract and 
refused to deliver, it is held that since the broker’s authority 
to sell for respondent was not in writing as required by the 
California Statute, the complaint should be dismissed__------ 


Failure to Establish Violation of Act 
Where complainant purchased oranges which were inspected at 


California shipping point and, 19 days after arrival at an 
interstate destination, a part of the oranges showed excessive 
dryness, resulting in their condemnation, the complaint for 
damages is dismissed because there was no substantial evi- 
dence of fraud as alleged, and because the inspection made 
19 days after arrival was too remote __._.........-_-..--..-- 


Failure to Establish Warranty 
Where buyer by agent purchased potatoes which were shipped 


to a designated interstate point and were accepted and sold, 
and buyer requested an allowance from seller who forwarded 
buyer its check in response to the request for an allowance, 
the complaint is dismissed because no breach of warranty is 
shown, and the allowance granted by seller was not in pay- 
ment of buyer's claimed damages ...........25-6456.26.-55css— 


Failure to Meet Shipper’s Representations 
Where complainant represented. to respondent’s agent that a car- 


load of cantaloups, then in transit, were in good shipping 
condition and respondent thereupon agreed to accept and sell 
them for complainant’s account, and guaranteed that they 
would sell for a stated minimum price but subsequent inspec- 
tion at destination disclosed that from 3% to 47% of the 
melons, averaging approximately 15%, were affected by decay, 
and approximately 20% had from 3 to 6 sunken and discolored 
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areas ranging in size from % to 1% inches in diameter, it 
is held that (1) “merchantable” cantaloups mean such qual- 
ity as would generally sell on the designated destination mar- 
ket and which are suitable for such purpose; (2) the canta- 
loups were not merchantable and fit for sale on such market; 
(3) the receiver’s refusal to accept them for the purpose stated 
was not in violation of the act; and. (4) the complaint should 
NORTE a or Je me a Ss eA 


Failure to Show Deterioration was Abnormal 
Where lettuce in transit was sold as U. S. No. 1 based upon Fed- 


eral inspection at loading point but after ten days in transit 
it failed to grade only because of an average of 4 percent decay 
and the complainant shipped it on to another market where 
four days later a considerable higher percentage of decay was 
found and the lettuce was sold at a loss, it is held that de- 
terioration was not found to be abnormal at the destination 
specified in the contract of sale, beyond which point a claim 
for damages based upon lack of suitable shipping condition 
is not applicable, and therefore, the complaint upon reconsider- 
ation is dismissed 


Failure to Sustain Allegations of Complaint 
Where complainant alleged the sale of three carloads of onions 


to respondent at a price f.o.b. California, rolling acceptance 
final, and sought damages for respondent’s refusal to accept, 
but offered no evidence at the hearing in support of the com- 
plaint, it is held: (1) complainant had the burden of proof 
to establish the terms and conditions of the contract, com- 
plainant’s compliance therewith, respondent’s breach thereof, 
and the amount of damages sustained: and (2) because the 
contract was not sufficiently established, the complaint should 
ORRIN oss es A EE ek te 


Failure to Sustain Burden of Proof 
Where complainant under joint account agreement shipped cer- 


tain peaches to respondent for selling, but in addition com- 
plainant sent three truckloads of peaches and crabapples which 
respondent had not ordered, it is held that complainant failed 
to sustain the burden of proving that respondent agreed, by 
implication, to sell and account for the three truckloads of 
produce ona: joint account basia —...22.2...655.5-...-...2. 


Insufficiency of Evidence to Establish Time of Delivery 
Where respondent instructed the broker to purchase a carload 


of onions for its account and the broker talked to and ex- 
changed wires with the complainant resulting in an order for 
delivery at destination the following Monday or Tuesday, but 
respondent being informed thereof notified the broker that 
Tuesday was too late, and the broker failed to communicate 
respondent’s statement to complainant and the onions which 
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arrived at destination Tuesday morning were rejected, held: 
(1) the broker was respondent’s agent; (2) the wires consti- 
tute a sufficient memorandum of the contract to make it en- 
forceable if there was a meeting of the minds of the parties 
as to time of delivery; (3) the evidence did not establish an 
agreement to permit delivery as late as Tuesday; and (4) the 
complaint should be dismissed ~.------ acs ee bg ted eg 


Insufficiency of Evidence to Show Agent’s Authority 
Where complainant charged respondent with an unlawful rejec- 


tion of two carloads of grapes and respondent denied that it 
ordered the quality of grapes tendered by complainant, and 
the evidence was insufficient to show that complainant was em- 
ployed as respondent’s agent to buy the grade of grapes 
tendered, the complaint is dismissed ~__.__._.___.________-----_- 


Lack of Sufficient Evidence to Establish Sale 
Where complainant for himself and on behalf of other growers 


delivered several carloads of rhubarb to respondents and 
complainants alleged a sale thereof to respondents, whereas 
respondents contended that they received and resold the rhu- 
barb for complainant’s account as commission merchants, it is 
held that complainant failed to establish a sale of the rhu- 
barb to respondents; and since respondents accounted to com- 
plainant on the basis of net proceeds received on resales, the 
Compliant 16 GIQMISEOE : 6. dsiocdecce ccna cesaoneenene 


Lawful Rejection 
Where complainant sold a carload of tomatoes to respondent who 


rejected them upon delivery because of the badly bruised 
condition of tomatoes in one stack, it is held that the rejection 
was not without reasonable cause since the evidence showed 
at destination that the one stack had not been stripped when 
loaded at shipping point and that this was the proximate 
cause of the bruising and, therefore, the complaint should. be 
CRIED saa scticaiceaiatdionim chem inaeaiatagn ile eee eal cre meee eee 


Where complainant sold respondent a carload of grade U. S. No. 


1 grapes which respondent rejected claiming that they were 
not in suitable shipping condition for export to South America, 
and respondent counterclaimed for damages, and the evidence 
showed an average of 5 percent decay at intended reshipping 
point, at which point it was found that the containers were 
not so loaded in the car as to permit proper circulation of 
cold air from the bunkers, it is held: (1) the grapes were 
not properly loaded; (2) respondent’s rejection thereof was 
not without reasonable cause; and (3) there was insufficient 
proof of damages sustained by respondent; therefore, the 
complaint and counterclaim should be dismissed_......--.-..-. 


Where complainant sold respondent a carload of oranges “sub- 


ject buyer’s approval on arrival” which respondent rejected 
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VISMISSAL—Continued a 


Lawful Rejection—Continued 


because they were “too irregular, poor in color, scarred and 
some decay,” although they graded U. S. No. 1 at destina- 
tion, it is held: (1) complainant failed to establish by a pre- 
ponderance of evidence that the oranges met the special 
agreement quoted, and (2) respondent’s rejection was not 
arbitrary and without reasonable cause in view of respondent’s 
assigned reasons for the rejection 


Where respondent was charged with the rejection of a carload 


of potatoes but it was found that they were not “bright stock” 
as warranted, and there was delay in delivering the potatoes, 
it is held that respondent’s rejection was not without rea- 
sonable cause and the complaint is dismissed 


on Motion of Complainant 


Complaint for reparation dismissed with prejudice prior to the 


oral hearing on complainant‘s motion 


Necessity for Dumping Produce Not Proved 


Order of, Set Aside 
Where a complaint under the act was dismissed and thereafter 


Where complainant’s alleged assignor agreed to purchase but 


thereafter rejected a shipment of potatoes, paid the freight 
and other expenses in an effort to sell them for respondent, 
and being unable to sell caused the shipment to be dumped, 
his complaint against respondent is dismissed because of in- 
sufficient proof of assignment to him of the alleged assignor’s 
cause of action, and for lack of convincing proof of neces- 
Bity. Tor Gemnine (ne WOCstOes © aa. a cen comeeoemnnenouen 


complainant filed an application for reconsideration within 
time, the dismissal order is set aside and the complaint rein- 
stated to allow additional time for consideration of the ap- 
DUICRBE oo is cee eanacnnowawde newman as mena wacene 


Payment in Full as Per Agreement 


Where a carload of seed potatoes was not acceptable as such to the 


buyer because of delayed delivery and sprouted condition of the 
potatoes, but the buyer agreed to accept the shipment, recondi- 
tion the potatoes and dispose of them as best he could, and the 
seller agreed to protect the buyer as to expenses and shrinkage, 
it is held that the buyer is not liable for the agreed price under 
the original contract, that the new agreement contemplated 
that the buyer would dispose of the potatoes for the account of 
the seller, and that since full payment has been made to the 
seller under the new agreement, the buyer is not indebted to the 
seller in any amount, and the complaint should be dismissed____ 


Petition for Reargument 


Petition for reargument dismissed where all matters of law anJl 
of fact raised and relied upon by petitioner were considered in 
Mrevidus OfdOl.-.26 26-6662 65en 23 sneak sen sen sdancuane 
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DisMIssAL—Continued Page 
Petition for Reconsideration 
Petition tor reconsideration dismissed where all matters of law 
and fact raised and relied upon by petitioner were considered 
in previous OTrder....=<.2. 2-6 < ns es es ese es 
Where complainant sold oranges to respondent on a price arrival 
basis and was awarded damages for their reasonable market 
value, but petitioned for reconsideration and contended that a 
larger amount should have been awarded, and no reason ap- 
peared why the award should have been for a greater amount, 
the petition. is dismissed_....... scene enn n nn 564 
Where complainant was awarded damages based on the alleged un- 
lawful rejection of grapes by respondent, and the latter filed a 
petition for reconsideration challenging certain findings of fact, 
but no convincing reasons appear for substituting new findings 
for those challenged, or why the prior order awarding complain- 
ant reparation, and dismissing respondent's counterclaim, 
should be vacated, the petition for reconsideration is dismissed-._ 288 
Right to Damages Extinguished by Exercise of Dominion over Com- 
modity 
Where complainant purchased a carload of onions from respondent 
at a price delivered at a designated destination and where war- 
ranted to grade L. S. No. 1, but, according to the railroad in- 
spector (there being no Federal Inspector available at delivery 
point), were ailected by decay averaging Y percent, and railroad 
failed to divert as directed by respondent but held the shipment 
at complainant’s request, it is heid that complainant's exercise 
of dominion over the shipment preventing respondents diver- 
sion thereof extinguished any right of complainant to recover 
damages from respondent based on the failure to deliver in 
RCCOPERNCE: WIM: CONIGEOOD o.oo ies a er ted ee 27 


Settlement Between Parties 
A letter trom complainant having been received stating that this 
case has been settled and asking that it should be closed, the 
complaint herein is aismissed__-19/, 22U, 221, 222, 225, 226, 397, 403 
417, 502, 509, 569, 712, 821, 921 


Complaint for reparation dismissed with prejudice pursuant to 
Stipulation of parties as the result of the settlement of the claim 
between the parties.........-~.-. 1 senna nena cee cence 799 

It having been stipulated in writing by the attorneys for the parties 
hereto that the case has been settled between the parties and 
that the proceeding may be dismissed with prejudice, the com- 
plaint is accordingly dismissed with prejudice__2_--__.________ 831 


Settlement by Payment 


Where complainant sold respondent two truckloads and a carload of 
lettuce at prices per crate f.0.b. shipping point, and respondent 
issued and delivered separate checks to complainant which were 
accepted, it is held that since the acceptance of the checks for 
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Settlement by Payment—Continued 
the two truckloads was made without protest, and the payment 
for the carload having been made on the basis of settlement, the 
complaint and respondent’s counterclaim should be dismissed... 413 


Withdrawal from Business 
Where applicant on July 10, 1942, applied for a license to engage 
in the business of handling of fresh fruits and vegetables and by 
order dated July 31, 1942, was required to show cause why such 
application should not be denied but, by memorandum dated 
March 29, 1943, the Chief of the Fruit and Vegetable Branch 
stated that the applicant is no longer in business, the latter’s 
application for a license should be returned and the $10 fee 
plinsgid bo reteeea 10 G0 8 ooo a oe ee cuca deaneewenen ~ 416 
Withdrawal of Application 
Where applicant for a license to engage in the business of handling 
fresh fruits and vegetables has now made payment in full to the 
shipper, the applicant’s request to withdraw his application for 
a license is granted, and the order to show cause is dismissed__. 415 
Withdrawal of Complaint 
in a reparation proceeding under the act, the complaint is hereby 


dismissed at the request of complainant-.-----..---..- 614, 693, 778 
DIVERSITY OF CITIZENSHIP 
Jurisdiction of Secretary not dependent upon-.-----_-______ ae a ag 498 
EVIDENCE 
es entey 00 LO RNON ARID ROE 8 oa no a ne canemecannanandnades as 99 
Allowance of additional evidence in petition for reconsideration___-_-_- 2383 
Broker’s testimony as to terms of contract__-.-----__---___-_._-__-___ 400 


Burden of Proof as to False Representation 
Respondent alleging he was induced to enter the contract of pur- 
chase and sale by false representation has the burden of proving 


IGE SOONG iin oe oe one da kta ewes tee Gaeenedacs. 86 
Burden of proof as to representation of quality of grapes_.-..________ 636 
Burden of proot as to respondent’s affirmative defense______________ 298 


Burden of Proof of Express Warranty 
The buyer has the burden of proving an alleged express warranty 
which is interposed as a defense to seller’s action for damages___ 630 
Burden of Proof of Implied Warranty of Suitable Shipping Condition 
Burden of proof is on party alleging breach of implied warranty 
of unsuitable shipping condition, and to sustain burden it must 
be shown that the deterioration was in excess of that ordinarily 
experienced in the shipment of goods of the same nature, under 
the same conditions, over the same route__-__-__-____-________ 278 
Effect of Mere Attachment of Exhibits to Complaint 
Where in a hearing under the act complainant offered the complaint 
and exhibits thereto attached for the purpose of “making them a 
part of the record” but put in no evidence to support claim for 
damages, held, that examiner’s receipt of them in evidence as 
a pleading and not as proof was proper__-_--...._-_____ ae) 494 
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Facts failing to show— 
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Facts showing— 
I I a ee eee ee 


potatoes rejected were those purchased_____-__----_--------------- 
potatoes were frozen at shipping point-_-_-_..-.-.-------------_-~--- 
respondent failed to properly load shipment___-__----__----------- 
Facts showing purchase after inspection__________--------_---------- 
Failure of complainant to sustain burden of proof___-__--_- ee ae 
Failure to establish by preponderance of, commodity met special 
agreement 
Failure to Establish Novation 


The evidence in this proceeding does not establish the making of a 
new agreement at the time of the telephone conversation be- 
tween the parties on the day the shipment arrived__-__--------- 


Waray: tor mie Cees ies 
Pailuse ta ahem aille We RAINING: 3. oes 2 ook oe cee 
Failure to sustain proof that commodity was unsound__-.----------- 
Improper loading of shipment__--------------------- 5 wet ee pee eee 
Insufficiency of proof to support allegations of complaint---------- -- 
Insufficiency of, to establish fraud__--- le hes ke ra vatecauiss 
Insufficiency of, to establish time of delivery_---------- ema aetareted 
Insufficiency of, to show agent’s authority_--_---------- a) Sera erate 
Insufficient proof of assignment of cause of action__----------------- 
Insufficient proof of damages__------------ sie hs ee eae 
PnetiMiclent wot of (eee. oases eee ee ee — 
Lack of Adequate Proof of Condition of Commodity on Arrival 


Where a shipper shipped a carload of apples from Lewiston, Idaho 
to Minneapolis in October under standard ventilation, instead of 
refrigeration, and there was evidence both that this method of 
shipping apples from Lewiston was customary in October and 
that the temperatures encountered by the car justified shipment 
under standard ventilation, and there being no adequate proof of 
the condition of the apples on arrival, held that the evidence 
fails to establish that the loss sustained by reason of deteriora- 
tion, or any part thereof, was due to negligence on the part of 
Te GN i cetig aeniint eae a ee eet een 


Lack of convincing proof of necessity for dumping produce 
Lack of sufficient evidence to establish sale------ ------ is, 
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Market News Reports 

Minimum price quotations in market news reports which relate 

to less than carload sales are sufficient proof of market value_-- 689 
Meaning of term “f.o.b. acceptance final” not modified by------------ 826 
Meaning of term “fo.b:" not modified by._..-..-=---—--------=- seen Gee 
Reopening proceedings for admission of__-------------------------- 89 
Resale net proceeds as evidence of reasonable market value__--------- 843 
Sufficiency of memorandum and invoice to establish sale_.-.--------- 697 












EXERCISE OF DOMINION OVER COMMODITY 





Buyer’s right to damages against seller extinguished by--~------------ 29 
F.0.B 
Meaning of term___------------------------------------------------ 


F.0.B. ACCEPTANCE FINAL 





Meaning of term____-------- ne rae re area 826 
918 


Unlawful rejection —_------ 


F.0.B. ACCEPTANCE FINAL BASIS 





As part of contract under rules of practice under act_---------------- 218 
Effect of purchase of commodity on__------------------------------- 218 
Meaning of term 


“F.0.B.” anp “F.0O.B, ACCEPTANCE FINAL” 
not Modified by Evidence of Custom and Usage 
Where complainant on different dates during a five-day period sold 
to respondent a total of five carloads of cantaloups at prices 
f.o.b California shipping point, and complainant contended that 
by custom and usage “‘f.o.b.”” meant “f.o.b. shipping point accep- 
tance final,’ and respondent unloaded and sold three of the 
carloads at destination and rejected two carloads, on the ground 
that none of the five carloads contained cantaloups that were 
in suitable shipping condition, held that the meaning of the 
terms “f.o.b.” and ‘‘f.o.b. acceptance final,’ as defined in the regu- 
lations is clear and not subject to change by evidence of custom 
and usage, and that the sale and purchase was on an f.o0.b. basis. 822 
F.0.B. SALE 

























No recovery for losses sustained at point beyond destination specified__ 287 
Requirements in 
An f.o.b. sale of perishable agricultural commodities, without fur- 
ther express terms, requires that the produce be delivered to 
the carrier in suitable shipping condition—i.e., in such condition 
as to arrive at destination without having deteriorated abnor- 
mally during transit 278 
FAILURE TO DELIVER 
Not Without Reasonable Cause 
Where complainant sold a carload of potatoes on a delivered price 
basis and sent delivery order and draft through bank but draft 
did not arrive at designated bank at destination in time, delay 
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FAILURE To DELIVER—Continued Page 
Not Without Reasonable Cause—Continued 
being caused by transmitting bank or in the mail, it is held that 
complainant’s failure to deliver was not without reasonable 
GRBEO: ono po os enon ssaaenneaeewaea ace aaa eee 472 
FALSE REPRESENTATION 
Burden of proof as tO---------------------------------------------- 89 
FRAUD 
Seller’s Failure to Disclose Information in Sale after Inspection as 
not Constituting 
Where buyer purchased tomatoes after inspection, the seller’s 
failure to disclose his knowledge of the condition of the toma- 
toes or the contents of an inspection certificate does not. consti- 
title PIOUS sss cs coe c nc acu aaneaecond es eeee eae 382 
GUARANTOR 
ian ‘et; ti Pea O ARTO 6 oo ik eh ess Seon aeeeeeee 218 
[ NSPECTION 
Effect of buyer's opportunity to inapect............—.......2.2.2.. 222, 644 
Eilect of; by purchaser's agent. 222.2. oon en See ese eaeeee 550 
Effect of, not made within proper time after arrival of commodity_--- 508 
Back of dined. Warranty aitets asus cen cdnn tac cacecesamnesacesee 550 
INTERSTATE TRANSACTIONS 
erdaintion of Secretary 2.25 on ko ee i ah oes eR a 918 
JOINT ACCOUNT 
Failure of complainant to sustain burden of proof as to sale on__------ 539 
JorNT ACCOUNT AGREEMENT 
Effect of Breach by Procuring Party Upon Joint Account Receiver 
Where complainant, under a joint account agreement with respond- 
ent whereby complainant undertook to have a truckload of 
peaches, which complainant purchased, leave loading point on a 
certain day and the parties believed that by leaving on that day 
the peaches would arrive at destination in time for the early 
morning market the third day following shipment, but the 
truck did not leave on the date agreed upon and failed to arrive 
at the destination market on the date contemplated, it is held: 
(1) the time of departure of the truck at loading point was a 
vital part of the contract; (2) the refusal of the receiving joint 
account partner to handle the shipment under the joint account 
agreement because of such delay was not without reasonable 
cause; and (3) the receiver at the destination market having 
sold the peaches and accounted to complainant for the net 
proceeds, was not required to share in the losses___.____________ 186 
: Joint ACCOUNT PARTNER 
f Inapplicability of Suitable Shipping Condition Rule to 


Where respondent accepted and sold peaches purchased and shipped 





by his joint account partner, such receiving partner could not re- 
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Joint Account PARTNER—Continued Page 
Inapplicability of Suitable Shipping Condition Rule to—Continued 
lieve himself from liability to his copartner for losses sustained 
by claiming that the peaches were not in suitable shipping con- 
MEE eee nceene a a eR eI el 
Liability of, for errors in judgment 
Liability of, for fraud 
Liability of, for losses incurred 
TAeILy 01, TOP RORUBORES a6 nee tee cewncseesecucs Sara 
Liability of, for Negligence, Fraud, and Errors 
While each party to a joint account agreement is liable to his part- 
ner for losses sustained due to his negligence, fraud, or dis- 
honesty, he is not liable for non-negligent errors of judgment____ 
Jornt ACCOUNT RECEIVER 
Breach of joint account agreement by procuring party as discharging, 
from sharing 1n losses 
JURISDICTION OF SECRETARY 
Counterclaim Barred by Limitation Period 
The Secretary has no jurisdiction to consider a counterclaim based 
on transactions separate and distinct from the transaction 
pleaded in the complaint, where the cause of action upon which 
the counterclaim is based arose more than nine months prior to 
Ming of the countercigia-... 232 e orice ccdeocswescesas 


not Dependent Upon the Amount Involved or Diversity of Citizenship 
Where complainant as agent for the owner of a carload of oranges 
sought payment from respondent, the receiver thereof at destina- 
tion, and respondent contended that whereas the dispute is not 
between citizens of different states, and the amount involved 
is not in excess of $3,000, the Secretary is without jurisdiction 
to determine the matter, it is held that the act applies to 
transactions in interstate commerce and jurisdiction of the Sec- 
retary is not dependent upon the amount in controversy or 
diversity of citizenship 
Transactions in Interstate Commerce 
In a reparation proceeding under the act, where respondent con- 
tends that because the dispute is not between citizens of different 
states and the amount involved does not exceed $3000 (exclusive 
of interest and costs), the Secretary of Agriculture has no juris- 
diction in the matter, and further, that the proceeding is con- 
trary to the Constitution of the United States, in that it does nov 
constitute due process of law as required by the Fifth Amend- 
ment and violates the Seventh Amendment in that the right of 
trial by jury is not preserved by the act, it is held: (1) the 
jurisdiction conferred by the PACA applies to transactions in 
interstate commerce and is not dependent upon the amount in 
controversy or diversity of citizenship, and (2) questions of 
constitutionality are not considered here, since it is not the 
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JURISDICTION OF SECRETARY—Continued 
Transactions in Interstate Commerce—Continued 
function of an administrative body to pass upon the constitution- 
ality of a statute which the law-making body has committed 
to it for administratiow............ 4.2. 20 coo gececeeonncens 


JURISDICTION UNDER AcT 


Lack of Power to Make Decision as to Matters Outside 
Where respondent claims that presonal property which it placed on 
the premises of complainant for necessary use in performing its 
contract with complainant was not returned to respondent and 
that complainant refused to allow respondent to remove the 
property, it is held that the claims of the parties with respect 
to this property did not arise under and had no necessary con- 
nection with the contract for the purchase and sale of canta- 
loups and is without the jurisdiction of the act----------------- 


LACK OF SUITABLE SHIPPING CONDITION 
ANID RN ii ar a a ts 


LAWFUL REJECTION 
Commodity Not in Suitable Shipping Condition 
Where two out of a total of five carloads of cantaloups were pur- 
chased at a price f.o.b. California shipping point, but at desti- 
nation an average of 9 percent were soft, 8 percent were affected 
by decay, and an average of 17 percent had sticky stem scars, 
most of which were moldy, and the buyer rejected, held that the 
cars were handled under normal transportation service and 
conditions, and since the melons were not in suitable shipping 
condition, the buyer’s rejection was warranted _------------- 


LICENSES 
Denial of Application for 
Applicant’s rejection without reasonable cause of two carloads of 
produce and his false and misleading statements made for the 
purpose of inducing the shipment of another carload of pro- 
duce constitute practices prohibited by the act, warranting the 
denial of an application for a license, and such practices engaged 
in by the applicant more than two years before the hearing 
on his application for a license, held not barred from consid- 


CUI ici sa ee sii ih aot a ghee bea ecto ena 


= 
License denied where investigation made after filing of the appli- 


cation showed that the applicant, who had previously been 
denied a license for violations of the act, had not demon- 
strated his fitness to engage in the business of a wholesale 
GOGIGY: 5.0 Sache e Soma Sonne 


Where applicants for a license under the act were ordered to show 
cause why their application should not be denied because of 
prior violation of the act, held that while applicant-partnership 
as such had not violated the act, a prior violation by one 
member warranted denial of the license_-__-__-_- iiss earn isa 


Page 


915 


296 


42 


822 


491 


922 


83 





1006 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 5—1946 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


LICENSES—Continued Page 


Revocation of 
Consent order issued revoking respondent’s license for the admitted 
failure of respondent truly and correctly to account and make 


full payment promptly to shippers in a number of transactions__ 22 
Where a licensee under the act purchased perishable agricultural 
commodities from different sellers on several occasions, and 
failed to pay in full the prices agreed to be paid, and after 
being served with a complaint calling for disciplinary action, 
answered alleging that members of respondent partnership had 
been adjudged bankrupts, admitted parts of the complaint, and 
also consented to the issuance of an order revoking its license 
and to publication of the facts, respondent’s license is revoked__ 456 
Vacation of Prior Order Denying Application for 
Where application of partnership for a license has been denied 
because of a prior violation of the act by one of its members, 
but further investigation disclosed that such member had 
demonstrated fitness to engage in business, the prior order deny- 
ing a license to the partnership is vacated, and a license is 
ordered to be issued to the partnership____----_---_----_----- 839 
LIMITATION PERIOD 
Applicability of, for filing a complaint to independent and separate 
cause of action alleged in counterclaim__-.._..-__-__-__-__-__-_- 196 
Prohibited practices under the act for more than two years before 
hearing on application for license not barred from consideration__._ 493 
LOADING OF SHIPMENT 
Obligation of Shipper to Load Properly 
The person selling and shipping tomatoes to another is under the 
obligation to load the produce in a reasonable and prudent man- 
ner to assure safe arrival at destination under ordinary con- 
GMagns: (of iismenortation...- 65~ con oe ce ccc eccecnsamences 699 
MARKET DECLINE 
Rejection of commodity__-__-_____ Be a ee eh 206 
MEMORANDUM AND INVOICE 
PeCRONCT Of. SO ONT REIIGN SOIC. gine ions en ce nec on semanas 697 
MERCHANTABLE 
Term defsied........... ata he sca ae ced eee Stn ere re Ae le tS 715 
MERCHANTIBILITY OF PRODUCE 
Potatoes Showing Sprouts in May 
Old potatoes will show sprouts in May and they cannot be consid- 
ered worthless simply because they show sprouts___------ etapa 103 
NOMINAL DAMAGES 
RID. We a oa ae ce nahn ee eee ce aa eeteesawenanee 99 


ORDER OF DISMISSAL 
Suspension Gl.. =<. -- 6 5s oe oe see mn ne ean a=e 650 
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Proper Party to Assert Claim Against Railroad 

Under a “rolling acceptance final” sale of cantaloups by complainant 
to respondent who rejected the cantaloups, where complainant 
subsequently filed and collected a claim against the railroad for 
negligence in handling, crediting the account of the respondent 
with the net proceeds, and respondent claimed in effect that in 
making and collecting the claim against the railroad complain- 
ant was precluded from proceeding against the respondent for 
the balance of the purchase price, it is held that respondent 
could not logically contend that it was damaged by complainant’s 
settlement of the claim against the railroad, particularly since 
respondent evinced no interest in the transaction after reject- 
ing the shipment and there was nothing in respondent’s attitude 
or actions which would indicate that it recognized any obligation 
in the matter or had any intention of filing a claim against 
CBG: RSRORINs pe ooo Fe eee ee ee ash palseterescns seal 


bo 


PARTNERSHIP 
Liability of Former Partner 
Where partnership is dissolved, a partner who has withdrawn is 
not liable in transaction occurring after the dissolution_____- 
Liability of New Partner 
A complaint against a partnership will be dismissed as to a 
partner who at the time of the transaction in controversy was 
not a member of the firm if by the law of the State where 
the partnership is operating a new partner is not accountable 
for liabilities incurred before he became a partner 
Prior violation of act by one member of partnership as warranting 
denial of application for license to partnership__________--_- 
While applicant partnership as such had not violated act, prior vio- 
lation by one member warranted denial of license__-_-_~------~- 


PAYMENT 
Acceptance of check on basis of settlement as constituting___.------ 


PRACTICE AND PLEADING 
Abandonment of Defense Pleaded 
Where respondent alleged in its answer that the complainant’s 
obligation as guarantor was to pay a final judgment and de- 
nied the right of complainant to maintain an action for dam- 
ages based on respondent’s rejection of the potatoes, which 
pleaded defense was not referred to in respondent’s brief ex- 
cept an admission of the guaranty, such alleged defense is 
deemed to have been abandoned --.-..-.-.........----..---- 


Effect of Failure to File Answer 
Failure of respondent to file an answer permits the issues to be 
decided on allegations of the complaint, the exhibits attached 
thereto, and the report of investigation made by the Depart- 


ment of Agriculture .....6..25-224256-56e cs oeenns—sisce= 790, 
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Effect of Failure to File Answer—Continued 


Respondent’s failure to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint_______---_- 


cl 
~] 
bo 


Issue Not Raised by Answer Not Considered 
Where buyer of tomatoes contended that they were not waxed as 
required by contract but such defense was not pleaded in the 
answer, the issue was not considered because not raised_--._ 483 


PRINCIPAL AND AGENT 
Avoidance by Principal of Contract Made by Agent 
Where the seller, through a packer, sold five carloads of lettuce to 
: the buyer and the packer included some of his own lettuce in 

the last car, the contract of sale is not avoidable by the buyer 

on the ground that its agent had an agreement with the 

packer for sharing in the profits of the packer’s own lettuce, 

as the buyer’s agent was not aware that lettuce in which he 

had an interest had been included in the last carload___----- 112 
Rraker jah Seen el Use? o.ccoscec con eee ete seleetnsseneuens 648 
Effect of Agent’s Failure to Give Shipping Instructions 

In an action by the purchaser to recover the purchase price of a 
carload of watermelons sold but not delivered by respondent 

to complainant, the sale having been negotiated by a broker 

and an employee of complainant and the employee’s personal 

check having been given for the agreed price, and the com- 

plainant’s agents failed to make known to respondent for whom 

the purchase was made and failed to furnish respondent with 

shipping instructions for the watermelons, held that where a 

broker or agent buys for an unknown consignee at an unknown 

price, the buyer is bound to give shipping instructions and that 
respondent’s failure to deliver the carload of watermelons was 

not without reasonable cause and therefore was not in viola- 

Pip GT RAB UREE Seo oe cn oat ea eee cennacaaeneiae 795 
Effect of broker’s failure to give shipping instructions______--_----- 797 
Effect of broker's failure to make known for whom purchase made__ 797 
DIGMUIOrY -TOlIGTIONENID TOUWOON. =o. .25> ones cane onan cennase 116 
Insufficiency of evidence to show agent’s authority___-------------- 304 
Liability of broker for false and misleading statement_-----~------- 789 
Liability of Commission Merchant for Acts or Omissions of his 

Agent 

Under the terms of the Perishable Agricultural Commodities Act, 

1930, and by virtue of the nature of respondent’s business 

(brokerage business involving interstate transactions and 

activities), the acts of respondent’s agent during the course 

of his employment are held as acts of the respondent, for 

which the latter is liable under the act--_---------_--------- 388 


Liability of commission merchant to principal for neglect of duty-- 623 


Limitation and restriction upon agent’s authority, when not binding__392 
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PRINCIPAL AND AGENT—Continued 
Ratification of Act of Sub-Agent 
Where a buyer of cantaloups acted through a buying agent and 
the agent placed some of the orders through a sub-agent, but 
buyer did not object to the purchase made through the sub- 
agent, held (1) that in the absence of authority of the agent 
to employ a sub-agent, the authority of the agent is presumed 
to be personal and he cannot delegate it to another so as to 
affect the rights of his principal; and (2) that although the 
sub-agent was not employed by the buyer, the latter ratified 


his acts by failing to repudiate the action of the sub-agent 
within a reasonable time 


When Act of Agent Binds Principal Without Confirmation 
When evidence shows broker has authority to act for principal, 
act of agent can bind principal without further confirmation 
OR: Part. GE mriRenee oo sn ooh a Se eee 
When Principal Estopped to Deny Agency 
Where respondent denied liability for breach of contract of pur- 
chase and sale on the ground that its agent had no authority 
to make the contract in question, it is held that by entrusting 
its agent with the management of its office and permitting him 
to perform the duties of that office, without notifying members 
of the trade that his authority was limited, respondent there- 
by clothed its agent with apparent and ostensible authority 
and held him out to the public as possessing the power to 
act for respondent in all matters pertaining to the business 
of the company and that when a principal thus clothes his 
agent with such indicia of authority, he becomes liable for 
that agent’s act, whether the liability is based upon an implied 
agency, or an agency by estoppel, and whether he actually in- 
tended to be bound or not, and he will be estopped to deny 
CRG GHOROS 66 on ccecionacntcaneiekscesdasnduanadawssanaweeeeaee 


PRIOR ORDER 
Order Amending Date of 
Order amending date of prior order and the effective date thereof 
for the purpose of providing sufficient time to consider re- 
spondents’ petition for reconsideration ~.-------------------- 
PROCEEDINGS 
Reopening of, for admission of evidence--....-........----.----.--- 


PUBLICATION OF FACTS 


Elimination of Provisions for, in Prior Order 
Upon the basis of information that respondent had proper defenses 
which were asserted in his answer to the complaint, it is con- 
cluded that the penalty of the publication of the facts need 
not be assessed in this proceeding and, accordingly, the order 
of June 24, 1943, is modified by striking from it the provisions 
for publication of the facts ~.--...--....-----.-------..--<- 
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Page 
REARGU MENT 
SRERRIRRIa HOU Nb? co Sow oo ecu ee oe eae 120 
REASONABLE MARKET VALUE 
essie met. proceeds evidence of ....-~+~ 256. ccncccecccccusnccedons 843 
RECONSIDERATION 
Complaint upon which reparation was ordered dismissed upon-_----- 287 
Dismissal of Complaint Affirmed 
Where a complaint under the act for reparation was dismissed 
and complainant petitioned for reconsideration, it is determined 
that the dismissal order was warranted, and it is affirmed_-- 308 
Sau MMAMN ROUEN SE GENIE EEG A a a 565 
Petition for reconsideration filed by respondent is dismissed where 
the questions raised and statements made in the petition were 
in the record and had been considered in the issuance of the 
ANAS IO fds oe a ea a toe oe ees 283 
Dismissal of petition for, for lack of convincing reasons for vacating 
DRIGY PODATRUIDD SONGGY 2) oto eee et Sacha eeacaee 289 
Effect of Filing Petition for, on Finality of Order 
The filing by complainant of a petition for reconsideration of an 
order awarding reparation in an amount less than claimed, 
operated in accordance with the rules of practice under the 
act to set aside automatically the order, and therefore there 
was no order in effect at the time of respondent’s appeal to 
the United States District Court ..===...........<s.-<<-~..«.~ 214 
Prior Order Set Aside Pending Application for 
Since the complainant filed an application for reconsideration of 
the order of September 19, the prior order is hereby set aside 
and the complaint and the proceeding are reinstated pending 
complainant's. -ODDlCALION. 266625 65s55 coscececcececse pane 645 
Suspension of Prior Order 
Complainant's petition for reconsideration of prior order dismiss- 
ing complaint and counterclaim warranted suspension of 
original order for the purpose of providing additional time to 
make service of the petition for reconsideration and to give 
consideration thereto on the merits —....<.2..-...-.....5<+-- 416 
REFRIGERATION INSTRUCTIONS 
Failure to Give 
Lack of standard or particular degree of refrigeration not grounds 
for rejection where produce arrived in good condition and the 
party rejecting the shipment had not given specific instruc- 
Ng ads i eis cement ea ses SE 


REFUSAL TO ACCEPT 
Failure to meet shipper’s representations as justifying..------------ 715 
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REHEARING 
Denial of Petition for 
Where reparation was awarded the seller of potatoes against the 
buyer for the purchase price and the buyer filed a petition for 
rehearing, it is held: (1) the transcript of evidence is ac- 
cepted as the record of all material statements; (2) complain- 
ant and respondent both seem to have breached the contract; 
and (3) if such double breaches operated to terminate the 
contract, it could not be revived except by mutual consent; 
therefore, the petition for rehearing is denied________-------_ 
Order Granting Petition for 
Complainant’s petition for rehearing is hereby granted, a further 
hearing should be held at a time and place of which the par- 
ties will be subsequently notified___..____...___.._..___-____-- 
Where complainant has petitioned for a rehearing with respect 
to one case, and this petition has been granted, a rehearing 
should also be held in the present proceeding since the two 
proceedings involved substantially the same issues___------- 
REINSTATEMENT OF COMPLAINT 
Application: for reconsideration <.2.22..625.5.22656-6. 4-2 cs hcccus 


REJECTION 


Buyer’s rejection without reasonable cause -__-_-------------- 200, 218 


Market decline --__---__ att ace Sa Aes ect) Laas ane ee ee 


Not Without Reasonable Cause 
Where a buyer of a carload of potatoes on a delivered price basis 
received notice from the carrier of arrival of shipment at 
destination but draft drawn by seller was delayed in the mail 
or by the transmitting bank and did not reach designated 
bank, and buyer could not get possession of the potatoes for 
several days and then only by paying demurrage, which he de- 
clined to do, it is held that rejection by buyer of the commodity 
Wae not without redsonable cause... ....4..25-.6c2cc ences sen 


Purchaser of produce on basis of price f.0.b. shipping point accept- 
See GES) Was Nia SiGe Ob: socsse noes a cecen eens ss 


Right of, Because of Delay in Delivery 
Where complainant sold to respondent a carload of seed pota- 
toes at a delivered price, shipment to be made in January, 
1945, and the potatoes were not delivered until March 19th, 
after the planting season for potatoes was past, and were in 
a sprouted condition, respondent had a legal right to reject 
the potatoes since a proper delivery was not made under the 
OES is io ai ers 4 ees ee ee 


REPARATION 


Advances Made by Broker to Seller 
Where a broker at the request of the seller of grapes advanced to 
the seller the price agreed to be paid by the buyer who there 
after rejected the grapes, and the broker joined the seller and 
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buyer as respondents in the complaint to recover the amount 
advanced, it is held: (1) the buyer’s rejection was without 
reasonable cause; (2) there was an implied agreement to subro- 
gate the broker to the rights of the sellers; (3) the broker is 
entitled to recover against the buyer the amount advanced to 
the seller; and (4) the complaint should be dismissed against 
NNN hasta ct eae oe a ih ea ee oe ae 


Breach of Contract 
Where buyer of tomatoes gave instructions for protective service 


during transit but seller, without notice to buyer, added in- 
structions for standard ventilation of car on arrival at desti- 
nation, such failure to reject held to be breach of contract by 
seller which gave buyer the right to rescind contract and re- 
ject tomatoes or accept shipment. and assert claim for damages 
based on seller's ‘breach of contract... 125.5505 sacnanneneue 


Breach of Implied Warranty of Suitable Shipping Condition 
Where respondent sold a carload of watermelons as “Near Usone” 


at a price f.o.b. shipping point and on arrival at destination, 
Federal inspection disclosed a high pereentage of the melons 
were unfit for human consumption because of decay resulting 
from stem end rot, it is held that the implied warranty of 
suitable shipping condition which is a part of such a contract 
was breached by the seller, and the buyer who accepted and 
paid for the watermelons is entitled to recover damages in the 
amount of his actual loss by way of reparation__------------ 


Breach of Warranty 
Where complainant sold respondent a quantity of kale at a price 


delivered at destination and warranted it would grade 90 per- 
cent U. S. No. 1, but Federal inspection made at destination 
showed that from 2 to 5, mostly 2 to 3, outer leaves of 40 per- 
cent of the kale were turning yellow, and an average of 10 
percent of the kale was affected by Bacterial Soft Rot in various 
stages, it is held: (1) the kale did not conform to warranty; 
(2) the evidence failed to show that complainant authorized 
respondent to dispose of the kale for complainant’s account. as 
alleged in respondent’s counterclaim; (3) respondent had the 
right, in accordance with section 69 of the Uniform Sales 
Act, to accept the kale and set up against complainant’s action 
to recover the full price, the breach of warranty by way of re- 
coupment; (4) the net proceeds on resale was proof of the 
reasonable market value of the kale delivered by complainant 
to respondent; and (5) reparation should be awarded complain- 
ant in the amount of the net proceeds; and (6) respondent’s 
counterclaim should be disniigsed —..................2...... 


Where complainants made an f.o.b. purchase of several carloads 
of watermelons billed to Kansas City, Missouri, and was re- 
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Breach of Warranty—Continued 


quired to pay drafts drawn by the respondent shipper for the 
contract purchase price of each of them before diversion could 
be accomplished to complainants’ buyer in Minneapolis, Minne- 
sota, at which point Federal inspection subsequently disclosed 
that the watermelons failed to meet seller’s warranty of mini- 
mum average size and implied warranty of suitable shipping 
condition, complainants are entitled to recover the difference 
between the price for which the watermelons were sold to the 
Minneapolis buyer and the net proceeds received__.-__-___-- 


Where respondent failed to deliver onions of the grade sold and 


complainant rejected them, it is held that complainant is en- 
titled to recover as damages for the breach of warranty the 
difference between the contract price and the market value__-_- 


Commission Sales 
Where advances were made to shipper by commission merchant 


prior to the sale of produce which when sold did not yield 
sufficient proceeds to reimburse for advances and selling ex- 
penses, the deficit is recoverable by commission merchant_--- 


Failure to accept 
Where complainant seeks reparation for respondent's failure to 


accept all of the cull cantaloups from complainant’s 1944 
crop in accordance with the contract, and respondent alleges 
that complainant misrepresented the amount of culls respond- 
ent could expect to receive under the contract, it is held that 
the unreasonableness of the alleged representation, coupled 
with the positive denial of complainant and the fact that the 
sale of the culls was made “as is” with respect to quantity, 
etc., adequately refutes the affirmative allegation of the re- 
spondent upon whom rests the burden of proving it, and com- 
plainant is entitled to an award of reparation__--__-------- 


Failure to Account 
If the seller delivers to the buyer a quantity less than the con- 


tract requires and the buyer accepts or retains the goods, 
knowing that the seller will not perform in full, the buyer 
must pay for the goods delivered at the contract rate___--- 


Where complainant alleged that he shipped apples to respondent 


to sell for complainant’s account, and that respondent guaran- 
teed that sale would be made at not less than $1.25 per bushel, 
but failed and neglected to account to complainant on the 
basis of such minimum sale price, and also failed to answer 
the complaint, it is held that respondent’s failure to account 
entitles complainant to an award of reparation calculated 
on the guaranteed sale price less a commission charge-------- 


Where complainant orally sold to respondent a carload of grapes 


of a stated brand and weight, f.0.b. acceptance final, and re- 
spondent, six days after delivery, unloaded the grapes and ac- 
cepted them though complaining of their condition, it is held 
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that respondent failed to sustain the burden of proving that 
complainant represented the grapes to be in “fine quality and 
condition,” and the evidence shows the grapes were not packed 
in an experimental manner, as respondent alleged, and there- 
fore, the complainant is entitled to an award of reparation 
for failure to account for the balance of the purchase price_--_- 


Where complainant shipped beans to respondent for grading, pack- 


ing and selling, respondent having advanced funds for pick- 
ing, and respondent paid complainant one-half of the net pro- 
ceeds after deducting its advances and usual grading, packing 
and selling charges, disputed oral agreement held one of con- 
signment for sale and not joint account, and reparation is 
awarded complainant for the balance of the net proceeds re- 
RN i a a ere ne 


Where respondent as agent sold at auction carloads of pears 


shipped by complainant and respondent failed to render account 
sales to complainant and to pay over the proceeds, complain- 
ant is entitled to an award of reparation for the net proceeds 
less the commission due respondent for its services__________ 


Failure to Deliver 
Refusal to deliver a carload of cabbage because of disagreement 


between the parties in connection with a prior and distinctly 
separate transaction is a failure to deliver without reasonable 
cause within the meaning of the act, and therefore, complain- 
ant is entitled to an award of reparation for loss sustained 
in the amount of the difference between the contract price 
and the f.o.b. market value at the time and place the com- 
modity should have been delivered by respondent_--------- 


Where complainant alleged a contract for the sale by respondent 


of 10 carloads of carrots, and respondent contended that it 
agreed merely to ship carrots if and when available, and one 
carload only was delivered, it is concluded from the evidence 
that the parties had mutually assented to the sale of 10 car- 
loads, and reparation is awarded to complainant for the dif- 
ference between the contract price and the cost of replace- 
Ment Of Abe CORUROUIES 6c. Seesaw ees cade seenosaceonncen 


Where respondent failed to deliver tomatoes as provided in an 


f.o.b. contract of sale, the measure of damages is the differ- 
ence between the contract price and, in the absence of an 
available market at the shipping point, the market value at 
destination less transportation charges ---------------------- 


Where the seller of a carload of peaches failed to deliver but 
there was no evidence of the market value of peaches at the 
time and place of seller’s breach, only nominal damages can 
be awarded ..........----~-.....-..-=---. 2 <~--5---- <== 5---- 
Failure to Deliver in Accordance With Contract 

Where respondent sold to complainant a carload of tomatoes on 
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Failure to Deliver in Accordance With Contract—Continued 


an f.o.b. basis at a price including a charge for fumigation at 
the shipping point, and the tomatoes deteriorated abnormally 
in transit due to a too highly concentrated application of the 
fumigation gas, held that the tomatoes were not in suitable 
shipping condition and complainant is entitled to recover 
damages for the purchase price plus freight and cost of han- 
dling less the gross proceeds from the resale_________________ 


Failure to Make Full Payment Promptly 
Buyers of potatoes who refused to accept them due to delay in 
securing possession but who at the request of the seller subse- 
quently handled the shipment for the best advantage, held 
not to have made “full payment promptly” of the net proceeds_-_ 


Failure to Pay 
Where various sellers of perishable agricultural commodities sold 
such commodities to respondent who failed to pav the sellers 
and the latter transferred and sold their several causes of 
action to complainant within nine months after acerual of such 
causes of action, and respondent failed to answer complainant’s 
complaint to recover the unpaid claims it is held that respond- 
ent’s failure to answer is deemed an admission that the com- 
plaint is true and constitutes a waiver of an oral hearing. 
Reparation is awarded complainant, and the facts are ordered 
ich: Te = RO cs ee i ee 


Failure to Pay Balance of Purchase Price 
Partial payment of contract price does not constitute accord and 
satisfaction unless obligee has been informed that tender is 
for full settlement and will, if accepted, be so considered_____- 
Respondent’s failure to make full and prompt payment for a 
truckload of tomatoes purchased by him after his personal in- 
spection of the tomatoes at complainant’s platform constitutes 
a violation of the act and entitles complainant to an award 
of reparation for the balance of the agreed price____-__-_____- 


Respondent’s failure to pay the total amount of the agreed pur- 
chase prices for several lots of produce accepted by respondent 
entitles complainant to an award of reparation for the unpaid 
balance of the agreed purchase price and buying brokers’ 
CREUOOED. © scents ccicieneud nme angie ening oie ae 

Respondent’s failure to pay the total amount of the purchase 
price agreed upon in the contract of sale entitles the complain- 
ant to an award of reparation for the unpaid balance of the 
purchase price of one carload of apples __--------------- 5 ee 


Where, in an oral agreement evidenced by written memorandum 
and signed invoice, complainant having sold two carloads of 
oranges to respondent, consigning them to itself, and drew 
drafts for the agreed price which were attached to bills of 
lading, and following respondent’s failure to pay the drafts com- 
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Failure to Pay Balance of Purchase Price—Continued 
plainant diverted the oranges to other: markets where they 
were sold for respondents’s account, the net proceeds having 
been remitted to complainant, it is held: (1) the memorandum 
and signed invoice establish the sale; (2) the delivery of the 
oranges to the carrier was delivery to respondent; (3) the 
consignment of the oranges to complainant was merely for the 
purpose of retaining possession to enforce payment; and (4) 
complainant is entitled to an award of reparation in the amount 
of the unpaid balance of the purchase price 


Where the oral agreement concerning a carload of potatoes is 
disputed, complainant contending it was a sale to respondent, 
and respondent contending the potatoes were to be handled on 
consignment, it is held on the basis of the evidence that the 
agreement was a sale, and reparation is awarded complainant 
for the balance of the purchase price 


Failure to Pay Brokerage Fee 
Failure of respondents to pay brokerage fee to broker engaged to 
sell produce, which was sold by the broker and shipped in 
interstate commerce as a result of such sale, entitles com- 
plainant to an award of reparation in amount due and owing 
complainant as admitted by respondent 


Failure to Pay Net Proceeds on Consignment 

Where complainant consigned several carloads of potatoes to 
respondent who sold them for the account of complainant but 
retained the proceeds and filed a counterclaim to complain- 
ant’s complaint for recovery of the proceeds, alleging losses in 
excess of the amount of the proceeds, based on another and inde- 
pendent transaction, and such counterclaim was not filed with- 
in nine months after the cause of action alleged therein ac- 
crued, it is held: (1) the Secretary is without jurisdiction to 
consider the counterclaim; (2) the running of the nine months 
statute of limitations was not tolled by the filing of the com- 
plaint, and (3) respondent’s failure to remit to complainant 
the net proceeds entitles the latter to an award of ‘reparation 
in the amount of the net proceeds on the consignment 


Failure to Pay on Joint Account 
Where respondent’s checks, payable to complainant, covering 
amounts due the latter for produce sold on joint account basis 
were dishonored by respondent’s bank on account of “no 
funds,” and respondent stated that its failure to pay was not 
wilful, it is held that respondent’s failure to make prompt pay- 
ment of amounts due complainant under their joint account 


agreement entitles complainant to an award of reparation as 
mere failure or refusal to account and make full payment con- 
stitutes, irrespective of the buyer’s lack of wilfulness of bad 
faith, a violation of section 2 of the act 
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Failure to Pay Purchase Price 
Respondent’s acceptance of onions delivered to it, and its failure 
to make full payment promptly in accordance with the con- 
tract of purchase and sale entitles complainant to an award 
of reparation for the full amount of the purchase price 


Where a buyer of potatoes on the basis of a price f.o.b. shipping 
point, ‘“f.o.b. acceptance final,” provided for shipment by 
complainant within a specified period, it is held that the mean- 
ing of “f.o.b. acceptance final” as stated in rules of practice 
under the act, was a part of the contract, and that the buyer 
accepted the potatoes “by the contract,” and therefore, the 
complainant is entitled to an award of reparation in amount 
of the purchase price 

Where complainant alleged that he sold four carloads of cabbage 
to respondent who accepted them but failed to pay complain- 
ant the agreed price, and respondent failed to answer the 
complaint, it is held: (1) the failure to answer constitutes a 
waiver of hearing and an admission of the truth of the facts 
alleged; and (2) reparation should be awarded complainant_- 


Where complainant sold a mixed carload of lettuce and carrots 
to respondent, seller and buyer both acting through broker- 
agents, and complainant joined the buyer and his agent in a 


complaint to recover the price, and the buyer failed to answer 
the complaint, it is held: (1) in accordance with the rules of 
practice under the act, the buyer’s failure to answer operated 
as a waiver of hearing and was also deemed to be an admis- 
sion of the facts alleged in the complaint as true; (2) the 
buyer’s failure to pay the agreed price constitutes a violation 
of the act and warrants an award thereof to complainant; and 
(3) since the buyer’s agent acted only in that capacity, the 
complaint is dismissed as to him 


Where complainant sold and delivered to respondent a truck- 
load of grapefruit, and respondent’s check for the purchase 
price was dishonored by the bank on which drawn, it is held 
that complainant should be awarded reparation for the pur- 
chase price 

Where complainant sold to respondent a carload of mixed vege- 
tables, which was shipped to a third party at respondent’s re- 
quest, failure of respondent to pay for the produce entitles 
complainant to an award of reparation for the purchase 
price 

Where complainant sold to respondent a mixed carload of vege- 
tables and shipped to New York instead of Philadelphia, and 
respondent ordered the shipment back to Philadelphia but re- 
fused to accept upon arrival claiming that the delay in arri- 
val was due to complainant’s mistake in shipping to New 
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REPARATION—Continued 
Failure to Pay Purchase Price—Continued 


York, held that respondent’s request for rediversion to Phila- 
delphia, with knowledge that the mistake had been made con- 
stitutes a waiver of mistake in delivery, and reparation should 
be awarded complainant for the purchase price--------------- 


Where complainant sold to respondent two cars of potatoes, 


for which respondent issued and delivered his check for the 
purchase price to complainant, and the check was subsequently 
dishonored by the bank on which it was drawn, it is held that 
respondent’s failure to pay complainant for the potatoes pur- 
chased entitles complainant to an award of reparation in the 
amount of the difference between the contract price and the 
amount realized on resale, plus expenses incurred in connec- 
tion with CRO FOMRE - 2.2 nn nnnn nnn anne nnnn neces one-one 


Where complainant sold tomatoes to respondent, for shipment in 


interstate commerce, at an agreed price per crate, plus cost 
of labor, washing and waxing charges, and respondent loaded, 
accepted, and shipped the tomatoes to an interstate destination 
but failed to pay the price and his check given to complainant 
was dishonored, and having also failed to answer the complaint, 
it is held that failure to pay violated section 2 of the act, and 
complainant should be awarded damages in the amount of 
RR RAIN RNR a a i 


Where complainant sold watermelons to respondent who accepted 


them upon arrival, failure of respondent to pay for the melons 
entitles complainant to an award of reparation for the pur- 
CROC ENIOG girs nk ono ean aaa aise ae 


Where evidence supported complainant’s position that the toma- 


toes were sold to respondent after an opportunity to inspect 
as many lugs as desired, it is held: (1) the transaction con- 
stitutes a sale after inspection, and not a sale by sample as 
contended by respondent, (2) respondent is bound by his ex- 
amination and cannot later complain of defects such as he 
stated were evident a few hours after the sale, and (3) repa- 
ration is awarded complainant in amount of the purchase 
RNG oo cee eee Dacia eee eee ae eae 


Where respondent’s agent inspected and accepted the lettuce at 


the time of purchase, the respondent’s contention that the let- 
tuce at destination was not in suitable shipping condition is 
untenable and reparation is awarded complainant for the 
amount .of the purchase Price 2.626622 sik cesses ccncccewsn 


Where two out of the five carloads of cantaloups purchased at 
a price f.o.b. California, at destination showed an average of 
4 percent decay, but had been in transit nine days, it is held 
they were in suitable shipping condition, and since buyer made 
no objection until 14 days after arrival of one car and 10 days 
after arrival of the other, held that such retention of the 
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cantaloups without objection, warranted the inference that they 
conformed to contract specifications, or that buyer concluded 
to accept them regardless of their condition and, therefore, it 
must pay the agreed purchase price _____-___-__--__-_-_-__--_- 


Failure to Pay Reasonable Value 
Where complainant as agent for the owner of a carload of oranges 


diverted it to respondent who, after inspection of the oranges 
at destination was to agree with complainant on the price but 
no price was agreed to, nevertheless complainant paid the 
freight, filed a claim for damages with the railroad carrier, 
sold the oranges, and tendered the net proceeds of sale to 
complainant, plus an amount paid by the carrier on the dam- 
age claim, which complainant declined to accept, it is held: 
(1) respondent having accepted and received the oranges with- 
out an agreement as to price was obligated to pay their rea- 
sonable value, (2) the net proceeds on resale, plus the net 
amount received from the carrier for damages to the shipment, 
constituted evidence of reasonable market value of the 
ON se ah a et he ag 


Failure to Return Deposit 
Where complainant deposited $500 with respondent in connection 


with a contract for the purchase and sale of apples, and after 
completion of the contract respondent refused to return the de- 
posit, such refusal constitutes a violation of the act and com- 
plainant is entitled to an award of reparation for the amount 
of the deposit; with interest .................... ee ee 


False and Misleading Statement by Broker 
Where broker represented to seller-complainant that a sale of a 


carload of apples had been made to purchaser—one of the re- 
spondents, and the evidence established that no valid and bind- 
ing contract of purchase and sale had, in fact, been consum- 
mated by the broker, held that the broker made a false and 
misleading statement in violation of the act, and is liable for 
the damages sustained by seller-complainant as a result there- 
of, and that the complaint as to the alleged purchaser should 


Wi CTO = an a ee eee ae 


Liability of Joint Account Partner for Losses Incurred 
Where complainant purchased a carload of peaches under a joint 


account agreement with respondent of which approximately 70 
percent graded U. S. No. 1 at shipping point and were then not 
affected by decay, but on arrival at destination market ap- 
proximately 22 percent were affected by Brown Rot, and re- 
spondent, while objecting to the grade and condition of the 
peaches did not at the time object to handling them under the 
joint account agreement, it is held: (1) the respondent hav- 
ing treated the agreement as in effect at the time of sale was 
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Liability of Joint Account Partner for Losses Incurred—Continued 


responsible to complainant for his share of the loss incurred; 
and (2) the cost of resale through a store of a part of the 
load: was anallowableexpensce. ...~.<<2-. 22 esse cacdcsce 


Neglect of Duty by Commission Merchant 
Where complainant sold respondent potatoes for shipment from 


the State of Maine to Baltimore, Maryland, and on arrival of 
one shipment at that market, respondent refused to accept 
delivery of it under the contract but offered to handle it for 
the account of the shipper without telling him that the Balti- 
more market was badly over-supplied, and the bulk of the pota- 
toes in this shipment were not sold until about five weeks 
after arrival, it is held: (1) the facts established constitute 
prima facie proof of respondent’s negligence; (2) complainant 
is entitled to reparation based on the difference between what 
it appears the potatoes would have been worth if sold prompt- 
ly and the necessary expense of handling, plus commission; 
and (3) respondent's counterclaim for recovery of the deficit 
PS MRLMEMIRO IGE 902 RR on ct ee nd A 


Net Proceeds of Resale 
Where the seller resold a carload of watermelons at auction when 


‘5 the broker failed to furnish shipping instructions or to dis- 
close for whom the purchase was made, tendered his check 
for the net proceeds of the resale to complainant, who re- 
turned it with a request for a remittance in the full amount of 
the purchase price, held that although respondent's failure to 
deliver the melons was not without reasonable cause, the net 
proceeds of the resale should be paid to the complainant and 
the complaint as to the balance sought to be recovered by com- 
pintnant should he. diamiaged ..<.+~.. << 2 eee 


Nominal Damages 
The price paid by complainant in replacing tangerines which re- 


spondent failed to deliver under the contract, complainant not 
having claimed special damages, is admissible only as tending 
to show the market value of the fruit purchased by complain- 
ant 9 days after the contract was breached, and therefore such 
price is not competent evidence of complainant’s damage since 
it is not properly related as to time of the breach of the con- 
tract. If the buyer fails to prove the market price at the time 
and place of delivery, or some other appropriate measure of 
damages, only nominal damages can be recovered___--------- 


Refusal to Accept Delivery 
Where complainant delivered a carload of potatoes which met 


contract requirements but respondent refused to accept delivery 
and complainant stored the potatoes for approximately eight 
months before attempting to resell them, the resale was not 
made promptly and nominal damages only are awarded com- 
PISANE oso cass ees ec seca canneeneneesenesennes—s=<65-- 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 


Page 


185 


617 





794 





96 











VOLUME 5—1946 


Unlawul Rejection 


Respondent’s rejection of two carloads of potatoes entitles com- 


plainant to an award of reparation in the amount of the orig- 
inal sale price less the net proceeds realized on resale of the 
commodity 


Where a broker acting for a carload shipper of Small Black brand 


Alicante grapes sold the load to a buyer who, on arrival of the 
grapes at destination, inspected and rejected them, althouh 
they were of the kind and quality ordered, it is held: (1) the 
buyer's rejection was related to the market decline; (2) the 
buyer’s contention that the price was too unreasonable for be- 
lief was untenable; (3) the buyer’s rejection was without rea- 
sonable cause; and (4) the broker, who secured an assign- 
ment of the shipper’s claim, is entitled to an award of repara- 
ration for the difference between the invoice price and the 
WOE TOCHOGE: Of TORRIC 2 oi en a ee eee 


Where a carload of tomatoes which complied with the specifica- 


tions of the contract was shipped by complainant to the re- 
spondent at Springfield, Massachusetts, and the tomatoes ar- 
rived without abnormal deterioration, it is held that the re- 
spondent’s rejection of the carload was without reasonable 
COI sir acetate ae ace in a get 


Where complainant orally sold and delivered to respondent pota- 


toes which respondent rejected because of long sprouts, it is 
held that the purchase and sale was made on the basis, not 
of a grade as claimed by respondent, but on the inspection 
certificate made at shipping point which showed long sprouts, 
and therefore, the rejection was without reasonable cause for 
which reparation is awarded to complainant__----_----- 


Where complainant sold to respondent a carload of cantaloups 


which graded U. S. No. 1 at the time and place of shipment, 
and respondent rejected the cantaloups because of Cladospo- 
rium Rot disclosed by inspection at destination claiming that 
the cantaloups were not, in fact, U. S. No. 1 at shipping point, 
it is held that since the sale to respondent was on a “rolling 
acceptance final’ basis, respondent had no right of rejection 
and by rejecting the shipment waived any right to claim dam- 
ages from the seller for breach of contract, and therefore, 
complainant is entitled to an award of reparation in amount 
Of Gamieves susisine@ tg 1G. <<. cscs cccnccucesaansseweuemaes 


Where respondent claimed he rejected a carload of grapes pur- 


chased from complainant because of “very bad condition,” but 
failed to answer the formal complaint or submit evidence in sup- 
port of his contention, the facts alleged in the complaint are 
deemed to be admitted under the rules of practice and com- 
plainant is entitled to an award of yOpereatiems . od. eoceckuan 
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Unlawful Rejection—Continued 


Where respondent inspected and agreed to buy 900 bags of potatoes, 
then in storage, at a price f.o.b. storage point, made part pay- 
ment and directed that 450 bags be shipped immediately and 
450 bags be held in storage until ordered shipped, and on arrival 
at designated destination of the 450 bags, respondent rejected 
them, it is held that: (1) respondent had inspected or had the 
opportunity to. inspect the potatoes while they were in storage 
and prior to shipment; (2) the potatoes rejected were a part 
of those purchased; (3) the evidence justified the inference that 
the potatoes purchased were of inferior quality and condition 
and that the buyer, therefore, assumed the risk that they would 
“hold up” until disposed of, and therefore, complainant is 
entitled to an award of reparation in amount of damages sus- 
tained DY ftonnccnnenncw ecw cenes enn manewannnecenanasccnnenesce 547 

Where respondent purchased a carload of celery at a price f.o.b. 
shipping point acceptance final but, thereafter rejected the ship- 
ment at destination, contending that he had purchased fancy 
celery whereas the rejected shipment was poor, it is held that 
respondent did not have the right to reject, and complainant is 
entitled to an award of reparation in amount of the agreed 
DURCDOEO ( DEMG is cic mace sei Geng ep aU cat emek aaa aces 686 


Where respondent purchased a carload of grapes from the complain- 
ant under an F. O. B. shipping point acceptance final contract, 
and rejected the shipment on arrival, alleging that the grapes 
were to arrive in sound condition, it is held that there is no 
substantial proof that the grapes were unsound and decayed on 
arrival, since the evidence fails to disclose that any official 
inspection to determine quality and condition was made at desti- 
nation, and turther, that under the terms of the contract, re 
sponuent had no rignut of rejection, and reparation should be 
awarded complainant for the difference between the agreed sale 
price to respondent and the net proceeds received trom the re 
ND aR Ce rie iether sca i ln cence aaa Se cea ake 915 


Where respondent purchased tomatoes from complainant but 
later rejected them alleging an express warranty by complain- 
ant that the tomatoes would be U. S. No. 1 when unloaded and 
a breach thereof, but the evidence showed that such warranty 
was not made, and that respondent purchased after inspection, 
it is held that the rejection was without reasonable cause and 
reparation should be awarded to complainant for the damages 
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Breach of warranty..-..-------.--------.----------------------- 691, 843 
Brokerage fee----------------+------------------------------------ 270 
Comimiesion sales ..—.......2-.3.--<2426 566 n sansa sn enasase= 92 
Watlure to eecept........-.-_..... a ap i hed aca 298, 392 


Pailure to account......-....~<......-..-< 22ncn ewes en cn<-=55- 575, 406, 636 


Failure to account and pay proceeds from consignments_-_----------- 504 
Watiare to GGUVGE <1nn 2 cccccei eet ensccasncaa 275, 385, 400, 707, 836 
Failure to make full payment promptly_----------------------------- 476 
Failure to pay— 

balance of purchase price-......---------------.- 278, 471, 616, 697, 905 

net proceeds on consignment---_--~--------------------- ibis ge 196 

purchase price........-...s.s5.5- 116, 122, 218, 385, 411, 501, 539, 573 

613, 688, 826, 896, 912 
UNDG IG: CIAING ooo soc eet cence sa ese nceee see eee 899 
Failure to pay on— 
OI CNN ida cco hea clic a cen St al one i 111 
are Ge DETTE ATION io ci irises pete een eeeagoeeee 571 
Neglect of duty by commission merchant_-_-------------------------- 623 
Unlawful rejection of shipment_-_---- 106, 206, 280, 302, 550, 577, 630, 902 
REPARATION PERIOD 

Dentist’ of vouucnt far extension of. .5........ 22603 5nd 111 
REPLACEMENT PURCHASE 

TOORMIING GE GUNNRUNRE Bois inertia tece cane aeeneeiot 97 
RESALE 


Expense Items on, Considered Proper 
Where buyer rejected tomatoes at original destination and seller 
forwarded them to another market for resale, items of expense 
on resale were considered and approved_-__-------__-__-..-_ 484 


= Reshipment and Sale of Rejected Commodity Justified 

Where seller of rejected tomatoes forwarded them for resale on 
another market due to excessive stocks at original destination 
market, held that seller acted with due diligence and for the 
purpose of receiving the best resale price obtainable________ =a 

When Justified 

When the buyer’s check, which was given to the seller in payment 
of the purchase price of potatoes, was dishonored by the bank 
upon which it was drawn, the seller was justified in diverting 


the potatoes elsewhere for resale__-_--________-___-__-_____-___ 611 

RESALE BY AUCTION 

Net proceeds of resale due complainant______________________________ 797 
REVOCATION 

License revoked on basis of admissions and consent of licensee______ 458 
ROLLING ACCEPTANCE FINAL 

RiMNT WORNOII sis cecitnticcinnaw cin aneacen nei pataa es ni cepebeiie litera) 
SALE BY SAMPLE 
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SALES 
Agreement held as one of sale, not consignment-_-_-_---_-------------- 
Regu On Of Tink OY BUVOr = -- = 25 oon <n eS 
Rect aalovGr COMMUGILY CBM NG oo ioc os Ses ose aeswoeess 
Lack of sufficient evidence to establigh. =... .. 252-5... 252- 
Receiver of commodity without agreement as to price required to pay 
Pas ERI INID IO. as oe eee ane oe aenae 
Seller’s Right to Retain Control Over Commodity 
In a cash sale, where the purchaser tenders his check in payment 
of the price, the seller may retain control over the commodity, 
by billing the shipment to himself, as security against the pos- 
sibility that the purchaser’s check will not be honored upon 
: DrenSitlOn cor Pantene... 342556545 toen ccc ececs ee eeeeaweces 
Sufficiency of memorandum and invoice signed by buyer to establish_- 
SALES COMMISSION 
Joint Account 
It is contrary to custom for a party to a joint account agreement 
ti. Charis: a Bnles COMMISHION...... << ~~~ 5 sok eee ncwee 
PL ACCOUNT FHRTOOINON. ons 5 5s oe eee Sa oe eee 
STATUTE OF FRAUDS 
Custom for Broker to Sign Memorandum under Oral Authority as 
Satisfying 
It is the usual custom throughout the produce trade for a broker 
to act for both seller and buyer in negotiating sales, and, except 
in those places where the law is specifically contra, the signing 
of a memorandum by a broker under oral authority is sufficient 
evidence of the contract of purchase and sale to satisfy the 
BUGIS ct en RE es 8 ele a ee 
Effect of Acceptance by Buyer of Part of Shipment 
In an action by the buyer for nondelivery of 10 carloads of carrots, 
the shipment of one carload by the seller and its acceptance by 
the buyer takes the contract out of the Statute of Frauds___-_-- 
Memorandum Sufficient to Satisfy 
Where complainant contracted to sell produce to respondent and the 
latter’s agent sent wire to respondent confirming the terms of 
the transaction, and the parties also exchanged wires relating 
to the specific carload, held that the wires, taken together, con- 
stituted a written memorandum signed by the respondent and 
its agent which was sufficient to satisfy the Statute of Frauds__-_ 
STAy ORDER 
Prior Dismissal Order Stayed 
Dismissal order of October 14, 1943, is hereby stayed pending the 
decision to grant or deny complainant’s petition for reconsidera- 
COR wcccee Saas ealatlonlopes'nd he Sa wtp sa FS ep io Sas haar ce ee 
SUBROGATION 
memtetion “of (RUANONLY <n i ee ee ee 


Broker advancing price to seller subrogated to latter's right against 
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SUITABLE SHIPPING CONDITION 
Abnormal Deterioration 
In applying the suitable shipping condition rule, the percentage of 
deterioration which will be adjudged abnormal depends on ail 
factors which affect condition and must be determined in each 
case; however, a percentage of deterioration which does not re- 
duce the grade classification which the goods had at shipping 
point will not be considered abnormal_--_------------------- ¥ 
Breach of implied: warranty of. ..=....-.- ss see Ss 
Burden of proof of implied warranty of-.----.---------------------- 
Condition at Destination Showing Lack of 
Where one out of five carloads of cantaloups purchased at a price 
f.o.b. California, showed an average of 12 percent decay at desti- 
nation, 3 percent had sunken and discolored scars, and the 
stems of approximately 7 percent were moldy an‘ sticky, held 
that they were not in suitable shipping condition____.--------- 
Implied: wartentw: G06 oss gene eee 
Warranty of 
Warranty of suitable shipping condition does not cover transit of 
goods beyond point known to shipper as destination_---------- 
SUITABLE SHIPPING CONDITION RULE 
Inapplicability of, to joint account partners____--__--_-------------- 
TELEGRAM 
Sufficiency of, as memorandum of contract____---_------------------ 
UNDISPUTED CLAIM 
Withholding of Proceeds 
Where there was no dispute as to the amount owed on a purchase 
and sale transaction respondent was not entitled to withhold 
proceeds on such transaction to satisfy his claim on another 
purchase and sale transaction concerning which there was 
DN oe ec sind rede Ge neuen ad eenacsweee eee 
UNLAWFUL REJECTION 
Reming gecentence final: 25.2555 eae ease wae cane censor 
VACATION OF ORDER 
Order of Dismissal Vacated 
Where complaint and counterclaim were dimissed but such order of 
dismissal was suspended pending consideration of complain- 
ant’s petition for reconsideration and after consideration of such 
petition it was determined that the original order of dismissal 
was warranted, the suspension order is vacated_-__-__---_--- 
VIOLATION OF ACT 
IOP ONE TN i a a ee 
One® 00 RECON ei sede naacakouuseasetetelodedeen 
ROU TU NOS: UG), Oi la a te ee eee 575, 
Failure to account and pay proceeds from consignments__-___________ 
be | A ee a ae a ae eas ee Meese 275, 564, 776, 
Failure to make full payment promptly_____--_-__--_-_ _ reset Sie lees 


Page 


191 


648 


298 
636 
504 
836 
476 





1026 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 5—1946 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


VIOLATION or AcT—Continued 
Failure to pay— 


balance of purchase price_..----------------- 21, 278, 471, 616, 697, 


brokerage fee_---- So I ah I ea 
OUR Se ee 
net proceeds on consignment-_-_------------------ eet oie aa tater a al 


purchase price__116, 122, 385, 411, 501, 561, 573, 613, 688, 843, 896, 


Failure to pay and account as constituting--_------------------------ 
Prune 40 Shacnett SA ONONNG ee oe ee ese enw eeenees 
Patlure truly and correctly: to account....-....--..-.-=.......-...-.« 


Neglect of duty by commission merchant---_..--.------------------ 

Unlawful rejection of shipment___._-__--_----- 106, 206, 218, 280, 630, 
WAIVER 

Knowledge of mistake in delivery as constituting__-.--------------- 
WARRANTIES 


Breach of implied warranty of suitable shipping condition_----------- 
Interpretation of Descriptive Terms 
Where descriptive word is used in U. S. grade terminology, use of 
the word by seller as descriptive of goods will be interpreted to 
mean that goods meet U. S. grade standard___-_------------ dees 
Lack of Implied Warranty of Quality After Inspection 
Where buyer inspected or had the opportunity to inspect potatoes 
while in storage and seller did not expressly warrant the pota- 
toes, held, that since the purchaser exercised his own skill 
and judgment by inspection, no warranty of quality was implied 
Lawful rejection of commodity because of breach of failing to deliver 
“bright stock” potatoes as warranted 


Der ROP Ot SEGRE R OR | one anne se een ee eeneecene 
eeruenan Sees mete... oo ee ene ck ee ee cone 


WITHHOLDING OF PROCEEDS 
Unauthorized, where there was no dispute as to amount owed-_------- 
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ACQUIRED BY MARKETING 
Meaning of term, 153 F. 2d 700_--_ -------- Se ee a 
ADMINISTRATIVE LAW 
Authority of Subordinate to Bind Secretary by Interpretation of Order 
A subordinate of the Secretary cannot bind the Secretary by an 
unauthorized interpretation of an order classifying milk for 


Discretion of Administrator 
Under the act administrator has wide discretion in devising region- 
al marketing plans, classifications and formulas for making such 
classifications effective, and courts are slow to intrude on ad- 
ministrator’s exercise of discretion, 61 F. Supp. 209-__--------- 


Exhaustion of Administrative Remedy 
Review provisions of act whereby a handler may file a petition 
stating that any obligation imposed in connection with an 
order is not in accordance with law, prescribes an exclusive 
procedure for the determination of such issues, 61 F. Supp. 175- 


Subsection 15a of the Agricultural Marketing Agreement Act of 
1937, as amended, relative to appeals to the Secretary of Agri- 
culture from orders of the market administrator does not make 
the administrative remedy of appeal the only method of review- 
ing orders of the administrator, and therefore, a handler is 
entitled to his day in court, even though he did not himself 
resort to the affirmative remedy which was at his disposal, 
Rl Oe. BOOS ind ee ees eee oe 

Where a statute provides for a remedy within the administrative 
framework, such remedy must be exhausted before access may 
be had to a.court of equity, 61 F: Supp. 176...................- 

Finality of Administrative Findings 

Findings of administrator, if supported by substantial evidence, 
may not be disturbed by the Court, even though upon a consid- 
eration of all the evidence the court may reach a different con- 
onepten, ‘G0: Gawe: S60). oe daw ee eee 


Inapplicability of Doctrine of Res Judicata 
The fact that Secretary of Agriculture allowed milk haudler’s claim 
for service payments for diversion of milk during a particular 
month is not res judicata of right to receive similar payments 
for identical operations in subsequent months, where substan- 
tial differences between the claims, and the records are involved 
in the previous and present proceedings, 61 F. Supp. 460_---_-_-_ 


Judicial Review 
Administrator’s determination, supported by substantial evidence, 
that milk handler was not entitled to service payments for di- 
version of milk received at one plant to manufacturing in a 
neighboring plant also owned by handler and connected by 
sanitary pipe line is conclusive on the reviewing court, 61 F. 
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ADMINISTRATIVE LAwW—Continued Page 


Judicial Review—Continued 

District court has no jurisdiction to entertain an appeal concern- 
ing the actions of the market administrator except in pursuance 
of the exclusive method for judicial review provided in the 
statute, 61 F. Supp. 175__-_-_---_- ek ae ay oR os 423 

In a proceeding to review the action of the Secretary in sustaining 
a Classification of cream under the act, the court’s authority is 
limited to determine whether Secretary’s rulings are in accord- 
ante with nw. G0 Ot ‘Gite. 622... ae 5 tees 845 


In view of doubt as to the intent of Congress, an aggrieved handler 
should not be deprived of the right to a trial on a fact issue, 
where an alleged erroneous imposition of bills for sums alleged- 
ly due administrator is involved, 152 F. 2d 167_-_-------------- 92 

Unless Congress has clearly denied access to judicial review of fact 
findings of the market administrator under the act, the courts 


should be open to a handler aggrieved by such findings, 152 F. 
RO oe pA ain eee, a peg oe ana SR gs 923 


ww 


Power of Courts to Pass Upon Weight of Evidence 
The courts have no power to pass upon the weight of the evidence 
before the Secretary in making classification of milk under the 
act, if his findings are supported by substantial evidence, 


ee er en cok et eS Se ms 845 
em 
ADMINISTRATIVE PROCEEDING 
Stay of, pending mandatory injunction, 63 F. Supp. 104_--------------- 852 


AGRICULTURAL ADJUSTMENT ACT 
Validity of Amendment of 
Agricultural Adjustment Act as amended by Agricultural Market- 
ing Agreement Act relating to milk is valid, 61 F. Supp. 209_--- 49 





AGRICULTURAL MARKETING AGREEMENT ACT oF 1937 
Exercise of functions under, by War Food Administrator under execu- 
Eye wenere len END: 200: 225-5 S Sec Se coe aeons rsesosas 512 
Purpose of, 69 FF. Supp. $46. .....=.......- Ss a aie ge ee Ss aes 125 
BUTTER DIFFERENTIAL 
Act as Authorizing 


Under the act butter differential in milk order for St. Louis mar- 
keting area is.authorized;, 61 M Supp. 209.................... 67 


CLASSIFICATION OF MILK 
Utilization at second plant, 60 F. Supp. 622....-...........-....... 848 
Validity of 
Milk order classifying milk upon basis of use into Class I, including 
all milk, the utilization of which is not established as Class II 
milk, and Class II, consisting of all milk used or disposed of in 
any form other than as milk and fixing minimum price for each 
Glass. is valid: under act; 61 F. Supp; 209.....-......--....s.... 49 
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COMPLIANCE WITH ORDER 
Action to Enforce 
Handler cannot complain in an action to enforce compliance with 
a milk marketing order that he had no opportunity to defend 
himself where the handler had a full and fair hearing before 
the Secretary of Agriculture with respect to the validity of the 
order, Gi F. Suge: 176... 222. 2 ccuceun is te tt tsaaahd ears evade otaeahal 
Effect of Failing to File Bill in Equity after Ruling by Secretary 
Where handler in an action to compel compliance with an order had 
failed to file a bill in equity after ruling by the Secretary, he 
is precluded from challenging the action of the market adminis- 
trator in the enforcement proceeding, 61 F. Supp. 175---------- 


Page 


418 


42% 


COMPUTATION OF MILK PRICES 
Elimination of Certain Milk from 
In fixing the price to be paid producers administrator may elimi- 
nate from computation all milk except that of producers, for 
the prices to be paid are those to be paid for producers’ milk 
not those for imported milk or ungraded milk, 61 F. Supp. 209-. 50 
CONSTITUTIONAL LAW 


Administrative Expediency 
No fundamental rights are invaded when a full and adequate hear- 
ing follows, rather than precedes, the administrative action 
where considerable weight is given to administrative expediency, 


Gt F SUOO. 2766s neo eae see aeaece ene 


Commerce 
Milk order providing that milk handler using part of milk for 


Class I and part for Class II purposes must allocate local pro- 
ducers’ milk to Class I usage up to 95 percent of handlers’ Class 
I use prior to allocation of imported or ungraded milk for such 
use is not violative of constitutional provisions requiring uni- 
formity of imposts and providing that no preference shall be 
given by any regulation of commerce or revenue to ports of one 


state over those of another, 61 F. Supp. 209__-__-__-__-_____-___ 58 


Notice and Opportunity to Defend 
Basic constitutional rights are violated when an administrative 
action is taken in an adverse proceeding without affording ade- 
quate notice and an opportunity to defend, 61 F. Supp. 175__---_ 424 
Presumption of Existence of Facts 
Presumption of existence of facts justifying specific exercises of 
authority delegated to Secretary with rezard to milk attaches 


to neti onder, Gl 3; Saupe. 20). 3s cos ee eg Ae ae 60 
° 


Courts 
Appeal from Administrative Decision 
Where right of review is conferred by a statute the aggrieved party 
is bound to pursue the method of appeal as provided in the 


Seatie- Gh WC Die ia cee cece ees ee bee ae 


Judicial Review 
Review of ruling of War Food Administrator, sustaining an assess- 


423 
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Courts—Continued Page 
Judicial Review—Continued 


ment by market administrator, is limited to a determination 


whether the ruling is in accordance with law, 59 F. Supp. 848--- 124 
Judicial review of action of Secretary under section 8c(15)(A) of act 
Dy; COP) San) 622.6556 52ssenes etiertecraketas nae neanacemce anal 846 


Judicial review of right to market service payments, 61 F. Supp. 460-_ 512 
Power of, to pass upon weight of evidence before Secretary, 60 F. 
SUBD AG onc iewccnn okece hbase one cuosaeeeedne meee saencaaae eae 846 
Scope of Pleadings 
Pretrial proceeding is controlling on issue sought to be raised by 
a defendant concerning the scope of the pleadings, 61 F. 
UN a a eee es apg leper 424 
Scope of Review of Secretary’s Findings 
Federal District Court’s power to review milk order is limited to a 
determination of whether findings by Secretary or administrator 
are in accordance with law, 61 F. Supp. 209..................-. 48 
CourTs AND ADMINISTRATIVE AGENCIES 


Collaborative “instrumentalities of Justice,’ and not business rivals, 
A eo a ee oe eens eas omnes aa oma 936 
IEXCONOMIC STABILIZATION DIRECTOR 
Approval of Administrator’s Milk Order 
Under Emergency Price Control Act and Executive Order promul- 
gated thereunder, if applicable to milk order pertaining to 
minimum prices, promulgated by War Food Administrator 
acting under other Executive Order in lieu of Secretary of 
Agriculture, approval of administrator’s milk order by Economic 
Stabilization Director satisfied the requirements of the former 
Hxecutive: Order, 61:30. Supp. 209 noe conceseeccinnccesneussn. 62 
EFFECTIVE DATE OF ORDER 
Refusal of Administrator to Defer 
Refusal of administrator to defer effective date of amended or- 
der until relief against low ceiling prices could be secured 
by milk handlers of Office of Price Administrator was not 
ROE tLe TRS ROO. oe oe 2 ee ek te 68 
Time Order is Issued 
Effective date of amended order was not delayed until petition 
by milk handlers for modification of the order or exemp- 
tion was ruled upon but became effective from time order 
os diaped. (G2: Gabe 200 cs. coos cecec cco cess eoseeue 72 
EVIDENCE 
* Burden of Showing by Handler of Class II Utilization 
Milk order providing that all milk will be placed in Class I 
unless proof be furnished by handler of its use in Class II 
isnot unreasonable, Gi 7. Supp. 209_...........--.......... 61 
Burden of Showing Invalidity of Order 
Complainant has burden of showing illegality of order, 61 F. 
SR O00. een namie smn moma arenes ube wan 49 
Power of courts to pass upon weight of, 60 F. Supp. 622___-___.-___ 846 
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ruling on plaintiff milk handlers’ exceptions where they par- 
ticipated in promulgation hearing and filed exceptions to pro- 
posed amendments to marketing agreement and order as 
esmonded,. 6) FB: Supp. 200 3-6 2cscs ne cecg cc cse ncn saaas 


First WAR PowErgs Act 
Power of War Food Administrator to exercise functions of Secre- 
tary of Agriculture by virtue of executive orders issued under, 
GL D Bati, S6G nsw tk iicdescdnaen~aucnseaencdensaaaan 
iMPORTED AND UNGRADED MILK 
Fixing of Minimum Prices for, Unauthorized by Act 
Act does not authorize the fixing of minimum prices in a market- 


ing area for imported and ungraded milk, 61 F. Supp. 209-.-- 


INJUNCTION 
Refusal by Handlers to Comply with Provisions of Order 
War Food Administrator and the Secretary of Agriculture were 


entitled to an injunction against milk handlers in the St. 
Louis area who refused to pay producers for milk purchased 
at minimum prices set forth in amended milk order govern- 
ing such area, directing such handlers to comply with pro- 
visions of the order and to make payments to producers ac- 
cordial. 6S. Wy. Samm 200. nce. cncccsnscuckcsecedenesewen 


“I NSTRUMENTALITIES OF JUSTICE” 
Courts and administrative agencies, — U. S. — --_-------------_---- 


JUDICIAL REVIEW 
Action of Secretary under section 8c(15)(A) of act, 60 F. Supp. 622-- 
MANDATORY INJUNCTION 


Stay of Injunction Proceeding 
Action by the United States for mandatory injunction requiring 


the defendant to comply with the marketing order and pay 
sums due on account of the Producer Settlement Fund and 
sums due producers for milk delivered to the defendant would 
be stayed pending the outcome of the administrative pro- 
ceedings instituted by the defendant before the Secretary of 
Amiguiiucs, 6s F. Sap 106 24255 oon ec ec cc cca 


MARKET ADMINISTRATOR 
Validity of Action of 
A handler adversely affected by action of the market admini- 


strator must pursue his statutory remedies of filing a peti- 
tion with the Secretary and filing a bill of equity after Secre- 
tay a Telos. @ ©. Suge. 196: s....c. ee 


MILK ORDERS 

Must not be inconsistent with subsection of act relating to terms 
and conditions of, 69 F. Supm S46 ....................c<4. 
MU ORs re aa i 
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FINDINGS AND CONCLUSIONS 
When not Required 
Findings and conclusions were not required in connection with 
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512 
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MILK PROVISIONS OF ACT Page 
Object of 
The object of milk provisions of act is to stabilize marketing 
of milk so as to assure adequate prices to producers, to in- 
sure a sufficient quantity of pure and wholesome milk, and 


bein public interest,.61 7: Supp. 200 ........52556-nccnncae 50 
MILK RECEIVING STATION DIFFERENTIAL 
Provision relating to, as not confiscatory, 149 F. 2d 860_-----_----- 720 
Provision relating to, as not discriminatory, 149 F. 2d 860_-_------- 719 
Provision relating to, sustained by substantial evidence, 149 F. 2d 
ae does a ig a ee eid eee et a 721 


ORAL ARGUMENT 
Denial of 
Record of proceeding before administrator with reference to pro- 
mulgation of amended milk order and proceedings for modi- 
fication of such order did not disclose a denial of due process 
notwithstanding that at one stage of proceeding oral argu- 
ment was not permitted, 61 F. Supp. 209----_------------- 70 


CRDER No. 3 (St. Louis, Missouri) 
Class I Milk 
Utilization of Local Producers’ Milk for 
Provisions of milk order requiring utilization of local producers’ 
milk for Class I purposes prior to use of imported milk or 
ungraded milk for such purpose is not invalid as arbitrary 
or capricious, as beyond the power of the administrator, as 
not uniform, or as violative of the act, 61 F. Supp. 209_--__- 51 
Classification of Milk 
St. Louis milk order providing that, when handler imports milk 
or purchases ungraded milk which he commingles with milk 
purchased from producers in marketing area, using part of 
milk for Class I and part for Class II purposes, handler must 
allocate producers’ milk to Class I usage up to 95 percent of 
handlers’ actual Class I use prior to allocation of imported or 
ungraded milk to such use is valid, since the order does not 
require payment of Class I price for any producers’ milk that 
is not or cannot be used for Class I purposes, and such pro- 
vision is not violative of constitutional provisions requiring 
uniformity of imposts, and is not contrary to public interest 
on ground that it will tend to cause underproduction, 61 F. 
SN Pee ee ie ee nee se om ear ale aeoainea 43 
Imported Milk 
Validity of Provision Limiting Marketing of 
Milk order which limits the marketing of imported milk is valid 
since order does not prohibit marketing of imported milk and 
does not limit marketing of milk products, 61 F. Supp 209-. 54 


ORDER No. 27 (NEw YORK) 
Accounting by Handler for Milk Received From Producers 
A cooperative milk handler which received milk for a corporate 
milk handler is a handler within milk Order No. 27 (New 
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York), and is required to make contributions with respect to 
such milk to the producer-settlement fund, notwithstanding 
that the cooperative was not the owner of the milk but only a 
gratuitous bailee of the milk which it received from the owner 
and Gales: 36s Fe 2 Wee <6 ee 


A handler operating a plant where milk is received from producers 


is not responsible for accounting and payment for milk caused 
to be delivered to its plant from producers by another per- 
son because the handler in such a case was a gratuitous bailee 
of the milk which it received from the owner and bailor, 
SG 2. Same S46 ...2--....- i a Sa a 


Classification of Milk 
Where a New York milk handler delivered sweet cream to a New 


Jersey corporation which delivered the cream to the New York 
company’s premises where it was placed in refrigerators, and 
thereafter sold by the New Jersey corporation to a candy 
manufacturer in New York, the milk handler would not be en- 
titled to a more favorable classification even if the candy 
manufacturer’s premises constituted a “second plant” within 
the milk order providing that when products are moved to a 
second plant classification for price-fixing purposes may be ir 
accordance with utilization at the second plant, under the rec- 
ord that cream was utilized for milk chocolate and for candy 
and cream classified on the basis of its tse as candy other 
than milk chocolate fell within the least favorable classifi- 


Classification of Milk in Accordance With its Utilization at Sec- 


ond Plant 


Facts showing Secretary of Agriculture was justified in finding 


that company’s premises constituted a “second plant” within 
the New York City milk order providing that, when milk 
products are moved to a second plant, classification for price 
fixing purposes may be in accordance with its utilization at 
second. plant, although the second plant is owned by the orig- 
inal milk handler, 66 F.- Supe G23: ...--~ 2262225025, 


Purpose-of, 163 FF. 28 ‘100 :...----..... =. osc rachis sa carashane nee 


Orper No. 41 (CHicaco) 
Asalssie of; hy court, — U.S. — ~-3-..-.-2-- oe ae ara es 
Distribution of Enforcing Authority Between Courts and Secretary 


of Agriculture 


A handler may not resist a court proceeding instituted against him 
to enforce a claim of the Secretary of Agriculture, under the 
Agricultural Marketing Agreement Act of 1937, for contribution 
by the handler to the Producer-settlement Fund, without pre- 
viously having sought to challenge the claim in a proceeding 
before the Secretary of Agriculture as provided in the act, 

ms We a Oe begedeew ad eunanaapenae baena nao eateeaiees 
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Accounting by Handler for Milk Received From Producers-—-Continued 
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ORDER No. 61 (PHILADELPHIA) 
Milk Receiving Station Differential 
Validity of Provision Relating to 
Order No. 61 of the Secretary of Agriculture fixing 31 miles 
from City Hall, Philadelphia, as point beyond which a 
milk receiving station allowance or differential is per- 
mitted, and denying such differential to plants between 11 
and 31 miles from that point, is not discriminatory as ap- 
plied to a station 18 miles from such point, nor, in the ab- 
sence of certain proof is it confiscatory and the promulga- 
tion of such provision is the proper exercise of the Sec- 
retary s ‘discretion, 149 FW Sd. $60 .. nccscccccccccunncc 


PRACTICE AND PLEADING 
Secretary’s admission did not constitute a vital allegation as he 
did not admit order was unreasonable, 149 F. 2d 860___-__---- 


PRIOR DECISION DISTINGUISHED 
Stark ©) Wickert. orl Us 28S. — UG) on on on a ese seecacs 
PROMULGATION HEARING 
Evidence as to Increase in Ceiling Prices 
Evidence that milk handlers were entitled to an increase in their 
ceiling prices as fixed by ceiling prices officially imposed was 
inadmissible at promulgation hearing since administrator could 
not have granted relief. 61 F. Supp. 209................_... 
Evidence as to Increase in Prices 
Evidence that effect of orde was to grant general increase in prices 
should have been presented at promulgation hearing rather than 
on hearing on petition to modify order after its promulgation, 
NN oo eh ee oe i eee enema 
PROVISIONS FOR AN INCREASE OF ONE PERCENT 
Inapplicabilitly to Unusual Transactions 
Provisions of milk marketing order for an increase of one per- 
cent on any balance due to or from the market administrator 
for which remittance has not been received are not applicable 
where obligation therefor was transferred in bulk from a pur- 
ported handler to a real handler as such obligation was in- 
tended to be limited to cases arising in the normal function- 
ing of the administration of the order, 61 F. Supp. 175_--- 


REGULATIONS 
PE UBT 00 9k, WEN. PW nk oo ei ce ice whee cea peweto ante wee 
RES JUDICATA 
Inapplicability of doctrine to decisions of administrative officers and 
SIU a Ne, RNIN SR ar rl i i ll a 
RULES AND REGULATIONS 
Validity of 
Administrator has authority to prevent by regulation practices 
of handlers which otherwise would render prices to producers 
inoperative in: fact, 62 FF. Supp. 209-.........<~.<.....-ans0~ 


SECRETARY OF AGRICULTURE 
Powers of, exercised by War Food Administrator under executive 


CREE BIT SUNDER) occasnksnmeSeeereeederascasmadssencwenae 
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Page 

SEcTION 8A(6) oF AcT 

Analysis of, by court, — U.S. — ---------- coc oy ated ieee eae 
SECTION 8c(15) (A) or Acr 

Sinaia Gt, We O6G8t Us — sn accede eee 934 
SEcTION 8c(15)(A)(B) oF Act 

mene GF, lee cath, —< OB on ons cece ices dos cnaeeeeesaes 933 

Copsivuctios: Gl 155 9. Fe IOFe a. oss ati condo ee oan 928 


STABILIZATION Act 
Milk Order not Violative of 
Milk order applicable to St. Louis Marketing area is not vio- 
lative of the Stabilization Act, 61 F. Supp. 209_--2----------. 62 


STATUTES 
Construction and Interpretation 
Act liberally construed in line with desirable end it is intended 


te eeeotanien, $2: 5: Bane G66) 2sicncsese eee eee 128 
Authority of subordinate to bind Secretary by interpretation of 
onder. CG:.F Gne GOe Siiescciieancce adda nccewnncneeeeee 850 


Liberal construction of act cannot disregard words of act itself 
or the interpretation given it by higher courts, 59 F. Supp. 


SO i hs aca a ak a he i ae 128 
Sectious Sa and Se of Act, — U.S. — 2225-2 esse enssecenwcescs 934 
Sections 8a(6) and 8c(15) of Act, — U.S. — ____----------------- 934 
Section 8c(15) (A) (B), 152 F. 2d 167 -___-__--_- pitas eta amet eeepc 928 


Weight Given Departmental Interpretation 
Departmental interpretation of a statute is entitled to some 
Wert, Ga ne BO os eee | ee 


SUBORDINATE OFFICERS 
Power of, to bind Secretary by interpretation of order, 60 F. Supp. 
WR ee a A de oe lc ole IN a ic es eae 850 


SUMMARY JUDGMENT 


Consideration of Record 
Since court’s decision is dependent upon record before Secretary 
and not upon trial de novo, court below could consider that 
record alone and could dispose of matter on motion for, 149 
ee ee ae cate een ee see aa ee ee ce 721 


To Compel Compliance with Order 
The government is entitled to summary judgment in an action 
to compel compliance with an order, although the administra- 
tive determination of the amount actually due from a handler 
did not occur until after institution of the action, 61 F. Supp. 


DTG acecacnsc casos cas nccawen suse eae manana aan aaa 424 


TRIAL DE Novo 
Secretary's ruling on a petition not reviewable by, 149 F. 2d 860------ 721 
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UNIFORMITY OF PRICE Page 
As Test Whether Milk Order is Within Perview of Act 
The test of whether a milk order is within limits of act is whether 
classification is according to use and price fixed results in 
payments to producers for their milk which are uniform as 
to all handlers and are such as administrator determines to 
meet other requirements of act, 61 F. Supp. 209 __---------- 50 
War Foop ADMISISTRATOR 
Power of, to Exercise Functions of Secretary of Agriculture 
The War Food Administrator was impowered to exercise the 
functions of the Secretary of Agriculture under the Milk Mar- 
keting Agreement Act of 1937 by executive orders issued un- 
der authority of the First War Powers Act, 61 F. Supp. 460_--- 
WORDS AND PHRASES 
Meaning of word “limit” as used in act in case of milk, 61 F. Supp. 
BAR shan pees as alana ears os aa pas A are tee an thas es airs ern 


or 
—_ 


or 
ou 


FEDERAL SEED ACT 
ADMINISTRATIVE LAW 
Evidence 
Admissibility of memoranda or record made in regular course 
of business in proceedings before administrative tribunals, 
PIT WEE I cS San ae Nh ES 233 
CEASE AND DESIST 
Interstate Commerce 
Cease and desist order properly issued against shipping seeds 
falsely labeled, though complaint related to shipments into 
two-partioninr states; 140 7. ..20 268 c. ns cckcss cu ctcecunens 232 
Violation of Act 
Order of War Food Administrator directing petitioner to cease 
and desist from shipping seeds falsely labeled by not showing 
the presence of noxious-weed seeds, on the basis of the official 
records of analysis of seed samples, but without the testimony 
of the officials who actually made the analysis, affirmed, 149 
ABO ios cdo scwK ow ebatcue ase Wes anon en aaemaneocmn 227 
CouRTS 
idence 
Admissibility of memoranda or record made in regular course 
of business in proceedings before administrative tribunals, 149 
aN Fa a a ae eee 
EVIDENCE 
Burden of Proof as to Sale 
Distributor under act has burden of showing what is for. sale and 
telling: the truth about it, 149 ©. 20: 252.........-...4..--..-.. 232 
Consideration of Evidence Rejected by Examiner 
Error of administrator in considering evidence rejected by the ex- 
aminer as not affecting validity of cease and desist order, 
where record supported findings in other respects, 149 F. 
a a ee eh pees as 232 
Public Official Report 
Admissibility of public official report and official returns as, 149 
MV GANOSS Seno ao ti tee ee poo ene eas 23: 
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EvipeNnceE—Continued 
Public Official Report—Continued 
Admissibility of reports which are of public nature without neces- 
sity that the inquiry should have been made by virtue of 
judicial authority and by examination upon oath, 149 F. 2d 
SN ii ease te eg eg rs eee 
Public Officials 
Admissibility of testimony by state and seed analyst concerning 
analysis and tests of seeds and reports thereof in his official 
CURIONI. TEP B.S Ae es ceed soa sea ee ee ee 
Records of Federal and State Laboratories 
Admissibility of records of laboratories of federal and _ state 
Savermments a6, 149 T 20 206.3 2.3 a nk se eins wesc scenen 
“Report” and “Return” of Official 
Distinction between report and return of public official, 149 F. 
PR a i Se ee ip ed ee 
Samples Taken from Lot at Different Times 
Samples taken from lot of seed at different times as competent 
and substantial evidence that shipper had falsely labeled seeds, 
Ge Er ate ee eee a ee eee eee eee 
Samples to Show Quality or Condition of Lot 
Admissibility of samples to show quality or condition of entire 
S06 OF Wage. TAG Ae SOR 65g os a 


Weight of Evidence 
Weight of evidence relating to seeds falsely labeled is for de- 


termination of administrator, 149 F. 2d 252 


STATUTES 
Construction and Interpretation 
Act to be construed and applied in light of its purpose, 149 F. 


TS i aca tc aap loca raed 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE LAW 
Administrative Record 
Motion for summary judgment in action to review and enjoin 
order of Secretary suspending registration of marketing 
agency must be determined from administrative record filed 


with court; G6 F Sune Se anon on ee tcccctscnncccsmesaecs 


Finality of Findings of Secretary 
Findings of Secretary under act are final and will not be dis- 
turbed if in accordance with law, even though court might 
reach a different conclusion upon consideration of all evi- 


Geune, Gt TF. Bie. OF - asicsaccaienwccecwswssacunmuseeaonus 


Judicial Review 
Courts will not review issues involved in revocation of license, 


of which licensee did not seek, 59 F. Supp. 245_-__-----_----_- 
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ADMINISTRATIVE LAW—Continued 
Judicial Review—Continued 
Under the act court review is not a trial de novo but a review 
only of questions of law involved in the administrative pro- 
ceeding before Secretary, 64 F. Supp. 91 ~-__--_--____--_---- 
Substantial Evidence as Question of Law 
Question of whether Secretary’s findings are supported by sub- 
stantial evidence is a question of law, 64 F. Supp. 91------ 
Three-judge court will review order refusing to grant license to 
conduct live poultry marketing business, 59 F. Supp. 245___- 
AGRICULTURE DECISIONS 
Explained by Court 
? In re Thatford Live Poultry, Inc., 1 A.D. 435, 64 F. Supp. 635___- 
CEASE AND DEsIsT 
Unfair Practice 
Various practices of market agencies operating at the South St. 
Paul Stockyard, St. Paul, Minnesota, found to be unfair, un- 
justly discriminatory or deceptive practices in connection 
with the marketing of livestock at a public line stockyard. 
The selling of calves without competitive bidding found to 
be a failure to render reasonable stockyard services. The 
failure to keep proper books and records found to be a viola- 
pen sor the cnet; GO Same, OF nc we hee eee 
CONSTITUTIONAL LAW 
Administrative Discretion 
Courts cannot interfere with exercise of administrative discre- 
tion, either in conduct of proceedings or in officers’ conclu- 
sions, if they are supported by substantial evidence, 64 F. 
RN I Sin eS ee hl ain eh eee eri 
Constitutionality of Act 
The Packers and Stockyards Act of 1921, as amended, is held 
constitutional as no new legislative principle was introduced 
by its extension to govern the live poultry industry, 59 F. 
IE, Seca ee eae ee eae a ene eee enemies 


Due Process 
In action to review and enjoin order of Secretary suspending 


registration of marketing agencies, record established that 
hearings met requirements of due process, 64 F. Supp. 91-_- 
\vidence 
Evidence of misconduct of other agencies was not competent in 
proceeding for suspension of registration of marketing agen- 
cies, and its rejection was not a denial of due process, 64 F. 
BS: 4 cg St Ue eer dee gacgas sa ee enmempeee 
Courts 


Judicial Review 
The court will not review issues resolved in revocation of a license 
to conduct a live poultry marketing business in interstate 
commerce, of which licensee did not seek judicial review, 
60 BRD. GEES nok ecdnnimwmanensaneteaaexan ier a ines ee a 
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Courts—Continued Page 
Judicial Review—Continued 
War Food Administrator’s order refusing to grant a license to con- 
duct a live poultry marketing business in interstate commerce 
is reviewable by a three-judge court, 59 F. Supp. 245_---------- 130 
ESTOPPEL 
Applicant for license to conduct poultry marketing business in in- 
terstate commerce estopped to contend it was not engaged 
in interstate commerce, 59 F. Supp. 245--.._--------------- 131 
INTERSTATE COMMERCE 
Estoppel 
A corporation having applied for a license to conduct a live poul- 
try marketing business in interstate commerce cannot defeat 
an action to enjoin enforcement of an order refusing to grant 
it a license on the ground that it was not engaged in inter- 
state commerce, 59 F. Supp. 246 .-..--.-.-..-...._.....-...- 130 
LICENSES 
Denial of Application for Second License 
The order of the Secretary of Agriculture denying an application 
for a second license, under the act, to engage in business of 
handling live poultry, was valid although the Secretary’s order 
revoking a first license was invalid, 64 F. Supp. 635---------- 652 


Denial of Application of Corporation 
The War Food Administrator properly denied a license to con- 
duct a live poultry marketing business in interstate commerce 
to a corporation organized by individuals who had previously 
operated under a different corporate guise, and who sought 
by organizing the new corporation to evade the War Food 
Administrator’s order revoking a similar license held by the 
earlier corporation, 50 FF. Supas 246.65. 6 ccnnccsewencescase 129 
Denial of Application of Unlicensed Partner 
Where a holder of a license, under the act, to engage in business 
of handling livestock, joined another as partner in a separate 
business, the application for a license of the unlicensed partner 
was properly denied on the ground that he had engaged in 
business without any license, 64 F. Supp. 635..._.-_.__._--_-----. 652 


Unauthorized Revocation of 
Revocation of a license to engage in business of handling live 
poultry on the ground that the licensees were financially un- 
able to fulfill their obligations was unauthorized in the absence 
of a regulation interpreting the act as to include power of 
revocation for failure to meet financial requirements, 64 F. 


I Oe a oie in eect ene al sened a nasa eee eae 652 
PACKERS AND STOCKYARDS ACT 
wees OF GET eee OO 5g os hooded an cane 312 
REGISTRATION 


Suspension of 
Evidence of market agencies improper conduct sustained the 


onder of; 64.3: Sunt: Gh cscs dn cen kccncgcaeeeneseeneee 315 
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REGISTRATION—Continued 
Suspension of—Continued 
Suspension of registration of market agency under act depends 
upon violations of act committed when dealer or marketing 
agency was registered as such and while registration was in 
force, and could not be based on prior misconduct, 64 F. 
MRI ea ee a ee ee 
The right of the Secretary to suspend the registration of a dealer 
or market agency is limited to violations which occurred 
when the registration sought to be suspended was in effect, 
MOO eI ict ea a 
While suspension of registration of market agencies for one year 
was in accordance with law, the court would suggest that Sec- 
retary consider whether it was necessary to enforce such 
orders, where registrants had apparently conducted business 
properly since conduct on which orders were based, 64 F. 
ec hae ere re ak aa ee ee 
STATUTES 
Construction and Interpretation 
Consideration of Policy as Aid to Interpretation 
The policy of a statute as a whole may be invoked by the 
courts as an aid to its interpretation, 64 F. Supp. 635___-__ 
Disregarding Statutory Language, When 
The courts will not hesitate to disregard statutory language, 
however explicit, when an overriding purpose in clear, 64 
ara UNE PG iF ee ae a a 


Ejusdem Generis 
The doctrine of ejusdem generis may be invoked where there 
is ambiguity, to aid in construction, but where no ambiguity 
exists, no question of construction is presented and there 
is no occasion to apply the doctrine, 64 F. Supp. 91__------ 
Provisions of act giving power to suspend registration of market 
agency are unambiguous, 64 F. Supp. 91 ~--.--__-_---------- 


SUMMARY JUDGMENT 
Dismissal of Action to Enjoin Enforcement of Order 
A summary judgment of dismissal of an action to enjoin enforce- 
ment of an order refusing to grant a license to conduct a live 
poultry marketing business in interstate commerce will be 
granted where denials in the answer were addressed solely to 
the argumentative allegations of the complaint and supple- 
mentary affidavits pertained only to the question of whether 
the plaintiff was engaged in interstate commerce, 59 F. Supp. 
Ne cla Ce ES ais re ap et a Pe RO oe a2 cag ok 
TRIAL DE Novo 
Court review under act is not trial de novo, 64 F. Supp. 91---------- 
UNFAIR PRACTICE 
A market agency or its employees should not purchase livestock from 
its consignors under any circumstances, and no interest should be 
allowed to interfere between agent and principal, but sole objec- 
tive should be to sell livestock at highest price obtainable on an 
open, competitive: market,:64.F: Supp. 91.............<-.<...--.- 
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CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 
VOLUME 5—1946 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


UNFAIR PRACTICE—Continued 
Under act unfair practice does not become innocuous because others 
Jgeged tn, G60. Siow: Goes se oo Se es 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ATTORNEYS 
genes 6 fee Aes COMI. os ose cne saw eeucens Gest ta acne aes 


BONDS 
in double amount of reparation award ____------____--__-__-------. 


Costs 
A NANUAANR A TN SAO ah a a kk Rg a lee Pa 
JUDGMENT UPON VERDICT OF JURY 
Award of War Food Administrator Sustained 
Upon the verdict of the jury and award of the Assistant to the 
War Food Administrator, it is ordered, adjudged and decreed 
by the court that appellee-complainant recover from the appel- 
lant-respondent the sum of $1,845.52 with interest thereon at 
5 percent per annum in amount of $193.75 and $250 as attor- 
ney’s fee, which amount is taxed as part of the court costs 
herein, and it is further ordered that the clerk shall satisfy and 
pay said judgment plus 6 percent per annum from date of this 
judgment and all other costs herein incurred out of the cash 
bond in double amount of the reparation award conditioned 
upon the payment of the judgment entered by the court_____-_ 
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or, STATISTICAL INDEX (1946) 
A Study of the scope and nature of Agriculture Decisions* 


Decisions under applicable 
acts 





Administrative Procedure Act 
(Agricultural Marketing Agreement 
Act of 1937): 
Decisions reported 
Dismissals 


— questions 
Agricultural Marketing Agreement 
Act of 1937: 
Decisions reported 
Appeals (actions for review) 
Dismissals: 


-—o 


Findinos of fact (specific) 
Legal questions 


en 
CNo~ 


Relief denied 
Commodity Exchange Act: 
Decisions reported 
Consent order 
Findings of fact (specific) 
Legal questions 
Trading privileges suspended 
Violation of act 
Grain Standards Act: 
Decisions reported 
Findings of fact (specific) 
Legal questions 
Violation of act 
Packers and Stockyards Act, 1921: 
Decisions reported 
Cease and desist 
Consent orders 
Dismissals: 





Cuno m om mm 








a of fact (specific) 
Legal questions........ 
Rate order 
Registration suspended........... 
Reparation ordered 
Unfair practice 
Violation of act 
Perishable Agricultural Commodities 
Act, 1930: 
Decisions reported: 
946 








1 

1942 PACA decisions hitherto 
unreported 

1943 PACA decisions hitherto 
unreported 

Appeals (action for review) 

Consent order 

Counterclaims denied 

Dismissals: 


Findings of fact (specific). 
Legal questions 
Licenses: 


Revoked 
Reconsideration: 
Denied 





Reparation: 
enied 


Stay orders 
Violation of act 





1946 decisions reported. 
1942 PACA decisions hitherto unre- 











ported 
1983 PACA decisions hitherto unre- 





























Grand total, decisions reported 


*Similar Statistical Indexes will be found in the December issues , 
1 A.D. 850 (1942), 2 A.D. 882 (1943), 3 A.D. 1318 (1944), and 4 A.D. 11 








